b30.07 


P aw LY UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(including Court Decisions) 


VOL. 29 NO. 2 
(NOS. 12,988-13,024) 
Pages 119-188 


February 1970 


For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington, D. C. 20402. Price of single copy varies depending on 
size. Subscription price per year $5.00, domestic; $6.25, foreign. 








AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


ill 
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(No. 12,988) 


In re FITCHETT Bros., INC. AMA Docket No. M 2-29. Decided 
February 19, 1970. 


Dismissal of petition on motion of respondent—Billings cancelled 
by market administrator 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Respondent filed on February 3, 1970, a motion to dismiss the 
petition herein for the reason that the billings of the market 
administrator (Order No. 2, 7 CFR Part 1002) protested by the 
petition have been cancelled by the market administrator. 


The motion was served upon petitioner’s representative but 
nothing has been filed on behalf of petitioner. It is assumed, 
therefore, that petitioner agrees to the motion and the petition 
is dismissed. 


COURT DECISION 


WALTER NEUGEBAUER, d/b/a NEUGEBAUER DAIRY v. SECRETARY 
OF AGRICULTURE. February 2, 1970. 


UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 


DECISION 
BECK, J. 


This is an action to review a decision by the Secretary of 
Agriculture, 7 U.S.C. Section 608c, Subsection 15(b), on the 
ground that it was not in accordance with the Milk Marketing 
Order No. 75, which regulates the handling of milk in the market- 
ing area of Black Hills, South Dakota, and specifically as against 
the conclusions therein that the petitioner during the months of 
July and August 1965 had purchased milk from other producers 
and that the Black Hills Milk Producers Association under the 
circumstances in the case, was not a Pool Plant. 


Errors, urged by this petitioner on this review, as grounds for 
reversal of the Decision and Order of the Secretary of Agri- 
culture, Vol. 27, No. 2, Nos. 11,631, 11,681, Pages 179-321, are 
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in the Hearing Examiner’s exclusion from his January 18, 1968 
Recommended Decision—adopted by the Judicial Officer on Febru- 
ary 19, 1968—of the petitioner’s point of view as it had been 
presented on the hearing before the Examiner on August 9, 
1967, as to which the Government by its motion for a summary 
judgment answers or replies that the petitioner prior to the 
commencement of this action did not exhaust his administrative 
remedies in the proceedings before the Secretary of Agriculture 
and since he didn’t, he is in this case without a right for a review. 


Generally, see N.L.R.B. v. Rexall Chemical Co., 370 F. 2d 363 
(1967) ; United States v. L. A. Tucker Truck Lines, Inc., 344 
U.S. 33 (1952) ; and Rules of Practice of the Dept. of Agriculture, 
7 CFR Part 900.64(d). 


The petitioner, impliedly, at least, admits that he didn’t file 
the exceptions referred to in the Hearing Examiner’s letter on 
January 19, 1968, with excuses for the omission that the com- 
pliance date was not sufficiently specific. 


Answer to the contrary, is in that letter and as for counsel’s 
own oral testimony that he actually did not get any notice, suffice 
it to say, that it does not overcome the affirmative evidence on 
that point. 


Counsel for the government, forthwith, will prepare Findings 
of Fact and Conclusions of Law and submit them to the court 
for approval and entry. 


COURT DECISION 


LEWES DAIRY, INC., and CLIFFORD §. OTT and JAMES M. FAULK- 
NER, as individuals and d/b/a HOLLYBROOK DAIRY, a partner- 
ship v. CLIFFORD M. HARDIN. D. Del., February 5, 1970. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 


MEMORANDUM OPINION 
LAYTON, J. 


This is a motion by Lewes Dairy and Hollybrook Dairy, plain- 
tiffs in the above case, for a further remand in order to permit 


1. Hearing Examiner’s letter, January 19, 1968 and the postal receipts showing that letter 
having been received. See also, the specific language in that letter that the recommended de- 
cision had been entered pursuant to Section 900.64(d) and that the petitioner would have 20 
days from receipt of the recommended decision to file any exceptions and also the decision of 
the Secretary of Agriculture, adopting the decision made by the Hearing Examiner. 
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them to go before the Secretary of Agriculture for the second 
time to develop additional evidence in a matter which has twice 
been before the Circuit Court of Appeals and once before the 
Supreme Court of the United States, resulting adversely to these 
Dairies. 


The history of this litigation is drawn out. In 1963, I granted 
summary judgment in favor of Lewes and Hollybrook on the 
ground that a milk marketing order was invalid as to plaintiffs 
because in violation of §5(G) of the Act. The result was based 
upon my conclusion that a milk order compelling a Delaware 
non-regulated dairy to pay contributions into a Maryland pool 
fund, based not only upon the milk it delivered into Maryland 
but also upon the milk it produced and delivered in Delaware, of 
itself constituted a trade barrier. 


The Circuit Court in 337 F.2d 827 (8d Cir. 1964) vacated my 
order and directed that the matter be remanded to the Secretary 
of Agriculture in order that testimony be taken further to de- 
velop the trade barrier question.1 The Court made no reference 
to the type of evidence it felt to be relevant to this issue. 


The plaintiffs having developed the type of record they thought 
was relevant to the trade barrier question, the action was rein- 
stituted, cross motions for summary judgment again filed, and 
again I granted judgment in favor of Lewes and Hollybrook on 
the trade barrier theory. Again, the Circuit Court reversed, 401 
F.2d 308 (3d Cir. 1968), stating, inter alia: 


“* * * that Lewes has fundamentally failed to prove that 
its competition in the unregulated market enjoyed an ad- 
vantage over it which creates an economic trade barrier 
***” 401 F.2d at 320. 


The Supreme Court denied certiorari,? a mandate came down 
and Lewes and Hollybrook filed timely motions for a further re- 
mand to the Secretary of Agriculture in order to develop new 
testimony. 


The Government opposes any further remand. 


Pertinent excerpts from the latest opinion of the Court of 
Appeals show: 


1. [This case] “is not to be decided upon a record without evidence to sustain the factual 
realities of the legal arguments directed toward the issue brought into focus by the subsequent 
decision of importance (Lehigh Valley), upon which the Secretary has not had an opportunity 
to exercise his statutory powers and expertise.” 337 F.2d at 832. 

2. 394 U.S. 929 (1969). 
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“* * * Although the witness asserted that the prices paid 
by competitors were lower than those which the Order forced 
Lewes to pay, he failed to testify as to prices paid by other 
milk companies and no other evidence was offered by Lewes 
on this crucial point. In this situation, it cannot be said that 
the proof offered by Lewes demonstrated the specific dis- 
criminatory effect of the challenged regulation as was dis- 
closed in Lehigh Valley.” 401 F.2d at 314. 


*x* * * * * 


“* * * Applying these standards to the present appeal, it 
was incumbent on Lewes to demonstrate at the administra- 
tive hearing the existence of the alleged trade barriers by 
showing that it paid more for its milk than its unregulated 
Delaware competitors. Unless these competitors do in fact 
enjoy a price advantage, it cannot be said that Lewes suffers 
an economic burden caused by the Order. The only evidence 
Lewes offered on the point was the testimony of its treasurer 
which has been heretofore recounted. It fell far short of the 
required specific showing.” 401 F.2d at 316. 


*x* * * k * 
“* * * The secretary concluded that: 


‘[Lewes] offered no evidence as to the prices paid or other 
costs incurred by its competitors, and there is accordingly 
no basis upon which we can compare costs or conclude that 
[Lewes’s] costs are greater, as asserted by its witness.’ ” 
401 F.2d at 317. 


The basis of plaintiffs’ motion is that they thought they had 
developed before the Secretary at the administrative hearing the 
type of record governing the trade barrier issue but find for the 
first time in the language above quoted that they had failed to 
grasp the nature of the evidence which the Circuit Court felt 
was required to sustain their position. They frankly concede 
that they could have put in further relevant evidence, failed to 
do so and ask to be excused from the effects of their oversight. 


The case has gone on for a long time and doubt exists whether 
the discretion of a Court should be exercised in favor of this 
motion. 


Conceding that plaintiffs’ counsel had the opportunity, follow- 
ing the Circuit Court’s first opinion, to make its full record before 
the Secretary, three considerations may be borne in mind: 
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(1) The scheme underlying the Act and the Act itself are 
quite complex. 


(2) It was not until the recent opinion of this Circuit in 
401 F.2d 308 that any Court had taken occasion to comment 
upon the type of evidence it felt was relevant to the precise 
issue here. 


(3) Even very able counsel, such as here involved, are oc- 
casionally guilty of oversight. 


Two cases, particularly the latter, indicate that a wide liberality 
should be extended in cases of this sort in order that essential 
justice be done. 


In DuPont v. United States, 385 F.2d 780 (8d Cir. 1967), a 
tax suit involving a casualty loss, the Court reversed the trial 
Court’s denial of plaintiff’s motion to open the judgment and 
receive further evidence on values. It is clear that plaintiffs’ 
counsel overlooked adducing the proper type of evidence on the 
question of value of the property after the loss. Nevertheless, 
the Circuit Court directed that a new trial be granted. In its 
reversing opinion, the Circuit observed that, “It is always desir- 
able that a litigant’s claim should be determined after the presen- 
tation of all the relevant evidence”, and again, “The cause of 
justice will be advanced with no prejudice to the government 
* + *” 385 F.2d at 784. 


In Deakyne v. Commissioners of Lewes, 416 F.2d 291 (3d Cir. 
1969), the Circuit Court again reversed a trial Court’s refusal 
to grant a new trial. On three occasions, one during pretrial and 
twice during the trial itself, the Court called attention to counsel 
for the Town to the probable importance of asserting a further 
defense based upon a state statute. On each occasion, counsel 
refused the suggestion to amend. Just before the Court’s charge 
to the jury, counsel for the Town finally moved to amend but 
the motion was denied. There was a verdict for plaintiff and a 
motion for new trial upon the grounds of the Court’s refusal to 
grant the amendment. The motion was denied. 


In reversing, the Circuit Court stated: 
“We believe that under the liberal policy which character- 


izes the allowance of amendments under F.R.C.P. 15(b), 
the district court should have granted leave to amend * * *,”’8 





8. 416 F.2d at 298. 
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And, again: 


“Appellee is prejudiced, of course, in that she gained a 
verdict which is now being reversed. But this is not the kind 
of prejudice contemplated by Rule 15(b).” 4 


Of course, neither of the two cases just cited is precisely on 
the point, but their general reasoning reveals the wide liberality 
with which a reviewing Court views applications of this sort. 


At the outset, Lewes is faced with the element of time. Six 
years have elapsed and, if this motion is granted, a further sub- 
stantial period must elapse until the record before the Secretary 
can be supplemented, a new motion for summary judgment filed 
and decided, and an appeal had. Superficially, there is merit to 
the Government’s contention that Lewes has already had one 
opportunity to develop its record before the Secretary and that, 
at some point, there should be an end to litigation. 


On the other hand, I have considerable sympathy with the posi- 
tion in which Lewes finds itself. At the time, it was attempting 
to develop evidence in support of its trade barrier contention, no 
district or circuit court, of which I am aware, had ever had occa- 
sion to discuss this precise problem. The Supreme Court of the 
United States had specifically avoided it. Lehigh Valley Coop. v. 
United States, 370 U.S. 76, 99. And the Third Circuit Court in 
remanding the matter back to the Secretary in 1964, quite natu- 
rally did not feel obliged to tell Lewes what sort of record it 
should make. 


Thus, it was not until the Circuit Court’s second opinion in 
September ° of 1968 (rehearing denied November 19, 1968) from 
which excerpts were quoted above, that Lewes was in a position 
to realize the views entertained by that Court on this question. 
And while it may be conceded that counsel might have anticipated 
these views, the fact remains that they are very able counsel, 
admit their oversight and represent that there is further evidence 
relevant to this issue which can be presented. 


Secondly, the penalty for the oversight here does not fall upon 
counsel but upon the two individual partners comprising Lewes 
who are innocent of any blame. Over the past five years, a very 
large amount of money has been accumulated by Lewes in escrow 
awaiting the outcome, and the denial of this motion would cost it 


4. 416 F.2d at 300. 
5. Certiorari was not denied until March 24, 1969. 
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several hundred thousand dollars without the merits of the case 
ever having been fully presented and considered. 


Thirdly, while the DuPont and Deakyne cases above cited, 
dealing as they do with a motion to amend and a motion to open 
judgment to take further evidence, do not bear directly on the 
subject of this motion, and in neither was a substantial period of 
time involved, nevertheless, they indicate that appellate courts 
do not favor the disposition of litigation where all the issues and 
relevant evidence have not been fully presented and considered. 


Finally, the granting of this motion would result in no appre- 
ciable prejudice to the United States. Conceding that a consider- 
able delay would again ensue, it would not interfere with the 
overall effectiveness of the Milk Marketing Order. The moneys 
involved are being accrued in escrow and will not be lost to the 
numerous Maryland dairy farmers comprising the milk marketing 
area in question. And if ultimately ordered to be paid into the 
Maryland pool, it will, in my view, be a complete and undeserved 
windfall representing, as it does, levies exacted upon large 
quantities of milk delivered by Lewes, not into the Maryland 
marketing area, but into Delaware, an area not even the subject 
of the Marketing Order in question.® 


For the foregoing reasons, and despite the long, drawnout 
nature of this proceeding, I conclude that essential justice would 
be better served by granting this motion. 


COURT DECISION 


WILLIAM J. RASMUSSEN, d/b/a SARIVAL GUERNSEY FARMS v. 
CLIFFORD HARDIN, Secretary of Agriculture. MARLENE L. 
KRESSE, et al. v. CLIFFORD HARDIN, Secretary of Agriculture. 
January 19, 1970. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 


OPINION AND ORDER 


This matter arises out of motions for preliminary injunction 
filed by plaintiffs to enjoin certain amendments to the Central 


6. This represents one of those curious and, possibly, unavoidable inequities arising from 
the operation of a plan of this sort, which although beneficial as a whole, nevertheless, results 
in a decided unfairness to a few. “* * * Of course, there may be some resultant damage to 
a * * * producer in the enforcement of the Act but this lack of perfection does not destroy 
the validity of the Order * * *."" (Emphasis supplied.) United States v. Mills, 315 F.2d 829, 
838 (4th Cir. 1963). 
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Arizona Milk Order from becoming effective on December 1, 
1969. The Central Arizona Milk Order (7 CFR 1131) was issued 
in 1955 pursuant to the provisions of the Agricultural Marketing 
Agreement Act of 1937 by the Secretary of Agriculture and has 
been amended from time to time. Plaintiffs do not attack the 
provisions of the Central Arizona Marketing Order, but rather 
attack the 1969 amendments to the Order, relating to filled milk 
and producer-handlers (7 CFR 1131.11, 1131.18). The procedures 
followed in promulgating and issuing the regulations are set 
forth in the Final Decision relating to the Central Arizona 
Marketing Area at 34 F.R. 16548. 


Plaintiffs allege that the Secretary of Agriculture exceeded his 
authority in promulgating the above-mentioned amendments to 
the Order. Plaintiffs further allege they were denied due process 
by the reopening in Memphis, Tennessee, of a hearing originally 
commenced in Phoenix, Arizona, over the objection of plaintiffs. 


Initially, two separate actions were brought containing essen- 
tially the same allegations. One action, Rasmussen d/b/a Sarival 
Guernsey Farms v. Hardin, No. Civ-69-495 Phx., was brought 
by a producer-handler affected by the Order, and the other action, 
Marlene L. Kresse, et al. v. Hardin, No. Vic-69-496, Phx., was 
brought by concerned consumers. The two actions have been con- 
solidated. 


A hearing was held November 26, 1969, at which the plaintiffs’ 
and defendants’ motions relating to both cases were heard. The 
Court at that time issued a preliminary injunction effective until 
December 15, 1969, which enjoined the effectiveness of the amend- 
ments in question as they would apply to plaintiffs. The Court 
also set a hearing for December 15, 1969, for arguments on de- 
fendants’ motion to dismiss and on the question of whether the 
preliminary injunction should be continued, modified, or vacated. 


On December 15, 1969, arguments were heard and both cases 
were taken under advisement. The preliminary injunction re- 
mained in effect pending this determination. 


RASMUSSEN, ETC. NO. 69-495 


As to plaintiff Rasmussen’s cause, two basic issues remain: 
(1) Does this Court lack jurisdiction to hear plaintiffs’ complaint 
because plaintiff has failed to exhaust the administrative remedies 
provided him under Section 608c(15)(A) of the Agricultural 
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Marketing Agreement Act of 1937 (7 U.S.C. 608c(15) (A); and 
(2) Was the holding of an evidentiary hearing at Memphis, Ten- 
nessee, remote from the area that would be affected by the Order, 
a violation of the Due Process Clause of the Fourteenth Amend- 
ment? 


EXHAUSTION OF REMEDIES 


The Agricultural Marketing Agreement Act of 1937 as to 
handlers provides for administrative review before resort to the 
courts. 7 U.S.C. 608c(15) (A) and (B). 


Plaintiffs contend that since defendant acted in excess of his 
authority and since irreparable injury is alleged, direct access to 
this Court is possible without resort to the administrative process. 
In support of this contention plaintiffs cite Abbott Laboratories 
v. Gardner, 387 U.S. 186, and Gardner v. Toilet Goods Ass’n., 
887 U.S. 167. Neither Abbott Laboratories nor Toilet Goods has 
anything to say about the doctrine of “exhaustion of administra- 
tive remedies.” Those cases were concerned with the doctrine of 
“ripeness.” And this concern was in the context of a statutory 
procedure that did not require a prior administrative avenue of 
attack as does the pertinent statute herein. Cf. 21 U.S.C. §371 
with 7 U.S.C. 608c(15). The language to which plaintiffs point 
makes exception to pre-enforcement review when there is a 
“statutory bar.” Abbott Laboratories v. Gardner, supra, at 1538. 


“Ripeness’ is by no means identical to the doctrine of ‘“exhaus- 
tion.” 3 Davis, Administative Law Treatise, §21.01. p. 116. 


“. . . The ripeness focus is upon the nature of the judicial 
process—upon the types of functions that courts should per- 
form. The exhaustion focus is upon the relatively narrow 
question whether a party should be required to pursue an 
administrative remedy before going to court.” Davis, supra. 


“Ripeness” concerns the concreteness of a legal issue for the 
purpose of judicial review and not the question of which tribunal 
ic required to have a first opportunity to pass on the question. 
Plaintiffs cite Skinner and Eddy Corp. v. United States, 249 
U.S. 557, for the proposition that when an administrative officer 
is alleged to have exceeded his jurisdiction access to the court is 
possible without resort to the administrative process. One re- 
spected authority has cautioned against reading Skinner and 
Eddy as an exception to the exhaustion requirement in such 
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situations. Jaffe, Judicial Control of Administrative Action 
(1965), pp. 427-428. A close reading of the case indicates that 
what the Supreme Court was really saying was that there was no 
appropriate remedy to exhaust; ie., that the administrative 
remedy was without relevance to the plaintiff’s claims. 


This court is of the opinion that it is without jurisdiction to 
entertain the merits of plaintiff’s complaint prior to exhaustion 
of administrative remedies pursuant to 7 U.S.C. §608¢(15) (A). 
This opinion is based primarily on United States v. Ruzicka, 
329 U.S. 287; LaVerne Coop. Citrus Assn. v. United States, 143 
F.2d 415; and Willow Farms Dairy, Inc. v. Benson, 276 F.2d 856. 
Although only Willow Farms is similar to the case at hand inso- 
far as a handler is seeking judicial review prior to an enforcement 
proceeding or resorting to the administrative channels, that case 
relies directly upon Ruzicka, supra, which was an enforcement 
proceeding. 


The Supreme Court in the Ruzicka case, supra, stated that the 
fact issues of constitutional dimension are raised does not negate 
the application of the exhaustion requirement: 


“It is suggested that Congress did not authorize a district 
court to enforce an order not ‘in accordance with law’. The 
short answer to this rather dialectic point is that whether 
such an order is or is not in accordance with law is not a 
question that brings its own immediate answer, or even an 
answer which it is the familiar, everyday business of courts 
to find.” 


In La Verne Coop. Citrus Ass’n. v. United States, supra, the 
Ninth Circuit held that: 


“A study of relevant decisions leaves no doubt that an 
equity court has no jurisdiction to examine the validity of 
an administrative order when the administrative remedy 
has not been invoked or has not been completed and there the 
one harmed by the administrative order is the moving party 
in the equity action. Lockerty v. Phillips, 310 U.S. 182, 63 
S.Ct. 1019, 87 L.Ed. 1839; Myers v. Bethlehem Shipbuilding 
Corp., 303 U.S. 41, 58 S.Ct. 459, 82 L.Ed. 638; United States 
v. Superior Court, 19 Cal. 2d 189, 120 P.2d 26.” 


FUTILITY AND INADEQUACY 


Plaintiffs contend, in addition, that they are not required to 
exhaust administrative remedies in this case because to do so 
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would be futile, and furthermore, that the available relief at the 
administrative level is inadequate to prevent irreparable harm. 
Plaintiff cites In re Lyles Dairy Products, Dept. of Agriculture, 
Dec. 14, 1964, in support of its argument. The question is whether 
the Lyles decision as to “handlers” and reconstituted milk pre- 
cludes the Secretary of Agriculture from ruling in favor of 
plaintiff-“producer-handler” and its filled milk product in this 
case. This Court does not believe that decision so precludes. In 
the case at hand, we are confronted with a different classification 
(producer-handlers), a different set of amendments to a different 
milk order, and with a different milk product. This Court cannot 
say with reasonable assurance that prior resort to the adminis- 
trative process would be an exercise in futility. 


Plaintiff’s understanding of the possible relief obtainable at 
the administrative level is not tenable. §900.70 of 7 CFR provides 
as follows: 


§900.70 Application for Interim Relief 


(a) Filing the application. A person who has filed a peti- 
tion pursuant to §900.521 may by separate application filed 
with the hearing clerk apply to the Secretary for an order 
postponing the effective date of, or suspending the applica- 
tion of, the marketing order or any provision thereof, or 
any obligation imposed in connection therewith, pending 
final determination of the proceeding.” (Emphasis and foot- 
note added) 


Thus it is clear that plaintiffs, in a proper showing can secure a 
stay of effectiveness of the order at the administrative level. The 
available relief, if obtained, is not inadequate. 


If this Court had proper jurisdiction to entertain the merits 
under §608c(15) (B), that subsection expressly provides that the 
pendency of proceedings instituted pursuant to §608c(15) “Shall 
not impede, hinder, or delay the United States or the Secretary 
of Agriculture from obtaining relief pursuant to §608a(6),” 
the enforcement provision. In other words, even if this Court had 
proper jurisdiction it would not have authority to stay enforce- 
ment, let alone effectiveness. And such lack of authority exists 


1. Section 900.52 provides for the filing of a petition with the Secretary of Agriculture by 
any handler desiring to complain that any marketing order or any provision of any such 
order or any obligation imposed in connection therewith is not in accordance with law. 
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even if irreparable injury is shown.? United States v. Mills, 187 
F.Supp. 314 at 320. 


DENIAL OF DUE PROCESS 


Initially, a hearing was held in Phoenix, Arizona, from Febru- 
ary 7 to February 10, 1967. Plaintiffs appeared, presented their 
cases, and filed briefs. A recommended decision based on the evi- 
dence produced at the hearing was issued. Exceptions were filed 
by plaintiffs and the recommended decision was issued again. 


Subsequently, it came to the Department of Agriculture’s at- 
tention that the problems pertaining to filled milk and producer- 
handlers were national in dimension. Thus, allegedly in the in- 
terest of uniformity of treatment, a national hearing was called 
to be held at Memphis, Tennessee on February 19, 1968. The 
Central Arizona Marketing Area was included in that notice of 
hearing. The Phoenix hearing was reopened so that any supple- 
mental evidence could be brought forward. Plaintiffs’ attorney 
appeared and moved to adjourn and transfer the hearing to 
Phoenix. Those motions were denied. After the Memphis hearing 
the parties again had an opportunity to file briefs and exceptions 
to the recommended decision. Those opportunities were exercised. 


What concerns this Court is whether the reopening of the 
hearings as to Milk Order 131 (Central Arizona Marketing Area) 
at a place remote from the affected marketing area, namely 
Memphis, Tennessee, denied the plaintiffs due process of law 
because they were effectively denied the opportunity to present 
evidence at that hearing in light of the financial and temporal 
obstacles of attending lengthy hearings at a distant location. The 
Court is not questioning the Secretary’s power to hold national 
hearings. The Court is questioning whether certain matters, such 
as the presentation of evidence, can be done at such a national 
hearing or whether it must be done at a more local place. The 
Court is further concerned because plaintiffs’ attorney at oral 
argument alleged that the primary purpose of the Department’s 
calling of the Memphis hearing was to give producers’ representa- 


2. The Court recognizes that this Court by Judge Copple recently stayed enforcement pro- 
ceedings in United States v. Shamrock Foods Co., Inc., Civ-69-161 Phx. Although the Court 
in that case recognized there might be some irreparable harm to producers, handlers and the 
public if enforcement was stayed, the Court granted relief “‘in view of the fact that the 
defendant already [had] obtained a favorable administrative recommendation and in further 
view of the fact that the ultimate resolution of the controversy via the Secretary of Agri- 
culture channel seems imminent, .. .” That decision does not support a request for a stay of 
effectiveness. 
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tives from all across the nation an opportunity to ponder the 
rather unique problem created by producer-handler Sarival Dairy 
of Arizona. 


It appears that we may have a case of first impression on the 
due process issue. However, in view of our decision on the ex- 
haustion issue, supra, and in further view of the Supreme Court’s 
language in United States v. Ruzicka, supra, at page 294 to the 
effect that even questions of a constitutional dimension must first 
be presented to the administrative process, this Court lacks 
jurisdiction to consider this issue at this time. 


KRESSE, ET AL., NO. 69-496 


Marlene L. Kresse, et al., have brought this action as an un- 
incorporated consumer protection association, as individuals, and 
on behalf of a class of purchasers and consumers of “Go”, a filled 
milk product manufactured by Sarival Guernsey Farms. They 
allege that as a result of the amendments to the Central Arizona 
Milk Marketing Order, the price at which consumers purchasing 
“go” will thereby suffer economic harm in the form of loss of in- 
come which infringes Fifth Amendment rights. In their com- 
plaint, the plaintiff consumers further allege invalidity of the 
marketing order on the same grounds as alleged by Rasmussen. 


STANDING TO SUE 


Consumers, unlike handlers, are not specifically required by 
statute to exhaust a prior administrative procedure before re- 
sorting to the district courts. The Act regulates handlers, not 
consumers. Thus, the issue involved with these plaintiffs is 
whether they have standing under the Act to attack the amend- 
ments to the marketing order. 


This Court is of the opinion that plaintiff consumers lack 
standing to sue in this matter. By the express language of the 
Agricultural Marketing Agreement Act of 1937, as amended, 7 
U.S.C. §601, et seq., and the milk order issued thereunder, regu- 
lations are imposed solely on “handlers” of milk. It has been 
frequently recognized by the courts that unregulated non-handlers 
are not given greater status in relation to the availability of 
judicial review than regulated handlers. Uelman v. Freeman, 267 
F.Supp. 842; Benson v. Schofield, 236 F.2d 719; and United 
Milk Producers of New Jersey v. Benson, 225 F.2d 527. The 
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Court of Appeals in Schofield, supra, at page 722, articulated 
the rule on standing in milk order cases: 


“, . appellees, ‘to have standing in court, must show an 
injury or threat to a particular right of their own, as dis- 
tinguished from the public’s interest in the administration of 
the law.’ Mere loss of income in consequence of the action 
of Government or economic disadvantage, by itself, consti- 
tutes damnum absque injuria which does not confer stand- 
ing.” 


When non-regulated producers have been given standing the 
Courts have done so in cases involving deductions or diversions 
from the producer’s settlement fund in which the producers were 
held to have a legal proprietary interest. Stark v. Wickard, 321 
U.S. 288; Blair v. Freeman, 370 F.2d 229. 


Plaintiff consumers’ contention that they have a right to main- 
tain this oe because they may suffer a loss of income in 
purchasing “go” at a higher price is, of course, foreclosed by the 
language of Schofteld. Plaintiff consumers further contend that 
under the Agricultural Marketing Agreement Act consumers are 
a class which Congress intended to protect and, therefore, they 
have a particular right or interest created under the Act which 
can be protected by the Court.* In support of this contention 
plaintiff consumers cite §602 of the Act (7 U.S.C. §602) and the 
committee report on the bill which ultimately became the Act in 
question. 


§602 states, inter alia, that it is the policy of Congress “to 
protect the interest of the consumer” by achieving a price level 
consistent with the parity level declared by Congress, and “to 
establish and maintain such orderly marketing conditions for 
any agricultural commodity enumerated in §608c(2) of this title 
as will provide, in the interest of producers and consumers, an 
orderly flow of the supply thereof to market throughout its normal 


3. Plaintiff consumers argue that the Administrative Procedure Act’s review provision, 5 
U.S.C. §702, has been incorporated into the Agricultural Marketing Agreement Act at 7 
U.S.C. 608a(8) and thereby provides an independent basis for conferring standing. The courts 
have construed this section of the APA to merely reaffirm existing law and not to create a 
new basis for a claim of standing. Kansas City Power and Light Co. v. McKay, 225 F.2d 
924 (D.C. Cir. 1955) cert. den. 350 U.S. 844 (1955); REA v. Central L. A. Elect. Co., 354 
F.2d 859 (5th Cir. 1966) cert. den. 358 U.S. 815; and Barlow v. Collins, 398 F.2d 398 (5th Cir. 
1968) (presently before the Supreme Court—Docket No. 249). Thus, whether a person suffers 
“legal wrong because of agency action, or [is] adversely affected or aggrieved by agency 
action within the meaning of a relevant statute,” (5 U.S.C. §702), merely asks the question 
whether the statute in question expressly or impliedly grants standing independent of the 
language of the Administrative Procedure Act. 
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marketing season to avoid unreasonable fluctuations in supplies 
and prices.” (Emphasis added) The committee bill itself adds 
nothing to plaintiffs’ argument based on the language of the Act. 


As indicated by emphasis, supra, §602’s declaration of policy 
would support an argument for across the board standing to 
“producers” as well as consumers. Yet, the courts, except within 
the narrow exception mentioned, have denied standing to pro- 
ducers, notwithstanding the fact that their interest in milk order 
proceedings is clearly stronger than that of consumers. It would 
be difficult to justify granting such standing to consumers who 
are really alleging a mere potential loss of income should they 
choose to purchase “Go” at a higher price in the future. Further- 
more, since handlers are also consumers, granting standing to 
consumers would provide handlers with a means of avoiding prior 
administrative exhaustion. This would clearly frustrate legis- 
lative intention. 


In summary, the consumer plaintiffs have not shown that a 
particular legal right created either expressly or impliedly by 
the Agricultural Marketing Agreement Act was infringed by the 
Secretary’s action. Their potential loss of income is damnum 
absque injuria which does not confer standing. 


WHEREFORE, IT IS ORDERED: 

Cause No. Civ-69-495 Phx. is dismissed for want of jurisdiction. 
Cause No. Civ-69-496 Phx. is dismissed for want of standing. 
DATED this 19th day of January, 1970. 
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In re 8. D. “DUDE” KILLION, d/b/a JACKSONVILLE LIVESTOCK 
COMMISSION. P&S Docket No. 4244. Decided February 19, 
1970. 


Deficit in shippers’ proceeds account—Suspension of registration—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, issuing insufficient funds consignment proceeds 
checks, failing to remit net proceeds when due and failing otherwise to 
maintain his account for shippers’ proceeds in conformity with regula- 
tions, and is suspended as a registrant under the act for a period of 14 
days and thereafter until the deficit in his shippers’ proceeds account is 
eliminated. 


James E. Andrews for complainant. 
Spruiell, Lowry, Potter, LaSater & Guinn, Tyler, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on November 12, 1969, by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.). 


On January 23, 1970, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and con- 
clusions, for the purpose of this proceeding only, based upon the 
allegations in the complaint. 


The allegations contained in paragraph II of the complaint are 
hereby dismissed pursuant to complainant’s motion. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) S. D. “Dude” Killion, d/b/a Jacksonville Livestock 
Commission, hereinafter referred to as the respondent, is an in- 
dividual with his principal place of business located at Jackson- 
ville, Texas 75766. 


(b) Respondent at all times material herein was engaged 
in the business of conducting and operating the Jacksonville 
Livestock Commission stockyard, Jacksonville, Texas, a posted 
stockyard under the Act, hereinafter referred to as the stockyard. 


(c) Respondent at all times material herein was engaged in 
the business of selling livestock on a commission basis at the 
stockyard, and buying and selling livestock in commerce for his 
own account, 


(d) Respondent at all times material herein was registered 
with the Secretary of Agriculture as a market agency to sell live- 
stock in commerce, and as a dealer to buy and sell livestock in 
commerce. 


2. Respondent, during the period from January 4, 1969, 
through September 11, 1969, used funds, received as proceeds 
from the sale of livestock consigned to him for sale at the stock- 
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yard on a commission basis, for purposes of his own and purposes 
other than the payment of lawful marketing charges and the re- 
mittance of net proceeds to shippers, thereby endangering the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of the livestock, in 
that: 


(a) As of May 23, 1969, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $40,651.64, and had, to offset said checks, a bank bal- 
ance of $380.63, a deposit in transit of $23,020.92, and an un- 
posted check for $145.00, or a total of only $23,546.55, resulting 
in a deficiency of $17,105.09 in funds available to pay shippers’ 
proceeds. 


(b) As of September 11, 1969, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $39,204.73, and had, to offset said checks, a bank 
balance of only $4,071.44, resulting in a deficiency of $35,133.29 
in funds available to pay shippers’ proceeds. 


(c) On or about the dates set forth in paragraph III of the 
complaint, respondent issued checks drawn on his custodial ac- 
count for shippers’ proceeds, which checks were issued for pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers. 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph IV of the complaint and 
at divers other times during the period from February 8, 1969, 
through September 20, 1969, sold livestock consigned to him for 
sale on a commission basis and, in connection with such trans- 
actions, issued to the consignors checks drawn on respondent’s 
custodial account for shippers’ proceeds, which checks, when pre- 
sented for payment, were returned unpaid because of insufficient 
funds in said account. 


4, Respondent, on or about the dates and in the transactions 
described in Finding of Fact 3 above, failed to pay the consignors 
of livestock, when due, the net proceeds resulting from the sale, 
at the stockyard, of livestock consigned to respondent for sale on 
a commission basis. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and sections 201.40, 201.41 and 201.42 
of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.43(a) of the regulations (9 CFR 
201.48 (a) ). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, and mak- 
ing such other use of shippers’ proceeds in his possession or 
control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


2. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock in commerce, on a commission 
basis, and failing to have sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks when 
presented for payment; 


3. Failing to pay to consignors, when due, the net proceeds 
resulting from the sale of consigned livestock by respondent; and 


4. Failing to otherwise maintain his custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until he demonstrates that the 
deficit in his custodial account for shippers’ proceeds has been 
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eliminated. When respondent demonstrates that the deficit in his 
custodial account for shippers’ proceeds has been eliminated, a 
supplemental order will be issued in this proceeding terminating 
this suspension, after the expiration of the 14-day period. 


Such order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,990) 


Mrs. ALBERT JOHNSON v. ARTHUR J. SCHMIDT. P&S Docket No. 
4049. Decided February 13, 1970. 


Contract—Modified agreement 


Where the contract of sale is valid and enforceable and a modified agreement 
has been fully executed by both parties, the complaint is dismissed and 
the counterclaim is dismissed with prejudice. 


Complainant pro se. 
Patrick K. Shine, Morrison, Huppin, Ewing & Anderson, Spokane, 
Washington, for respondent. 
Alton G. Gaskill, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on January 26, 1968, in which the complainant 
seeks $1,860.00, alleging that the respondent through the use of 
fraud, misrepresentations, or imposition obtained her signature 
to a contract to sell her herd of cattle (58 in number) ; and alleg- 
ing further that when she realized that she was not getting the 
amount she had expected, or had been led to expect, she tried to 
revoke said contract, and that respondent through the use of 
threats prevailed upon her to go through with said contract with 
minor variations. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Administration of the 
Department, and filed in the proceeding pursuant to section 202.40 
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of the Rules of Practice (9 CFR 202.40), were served upon the 
respondent on July 5, 1968. A copy of the investigative report was 
served upon the complainant on the same date. 


Respondent filed an answer on August 7, 1968, denying liability 
to complainant, counter-claiming for breach of contract in the 
amount of $910.80, and further requesting an oral hearing. A 
copy of the answer and counterclaim was served on the complain- 
ant on August 22, 1968. 


An oral hearing was held on May 2, 1969. Mr. Alton G. Gaskill 
of the Office of the General Counsel of the Department served as 
Presiding Officer. Complainant appeared pro se. Respondent ap- 
peared and was represented by Mr. Patrick K. Shine of Morrison, 
Huppin, Ewing & Anderson, attorneys at law, Spokane, Washing- 
ton. Mrs. Albert Johnson, Lance D. LaLone, Sim B. Miller, Wil- 
liam R. Christensen, Ted Kerst, and Arthur J. Schmidt testified 
as witnesses at the hearing. Respondent filed proposed findings 
_ and order and brief in support thereof, and also at this time with- 
drew his counterclaim. 


FINDINGS OF FACT 


1. Complainant, Mrs. Albert Johnson, often referred to as 
Billie Louise Johnson, is a widow who owns and operates a ranch 
located at Benewah Road, St. Maries, Idaho. 


2. Respondent, Arthur J. Schmidt, Spokane, Washington, is 
now and was at all times material herein engaged in the business 
of buying and selling livestock in commerce, registered with the 
Secretary as a dealer. 


3. On October 28, 1967, complainant and respondent’s agents, 
Lance LaLone and William R. Christensen, discussed the sale of 
complainant’s cattle at her ranch. After considerable discussion 
agreement was reached and the agents for the respondent reduced 
the agreement to writing and offered it to the complainant to sign. 
The contract read: 


“St. Maries, Idaho 
October 28, 1967 


I, Billie Louise Johnson, agree to sell to Art Schmidt 
approximately 44 large calves and cows and approximately 
14 small calves. These figures represent my entire herd. Sell- 
ing price is $5,280. If one 17-year old roan is held back the 
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price will be $150 less. These animals will be picked up 
October 30, 1967. Hauler will pay the expenses of hauling. 
Deposit of $1,000 has been received this date. 


/8/ Billie Louise Johnson 
Witness: /s/ William R. Christensen” 


4. The complainant had ample time to examine and did examine 
the memorandum of sale prior to subscribing her signature there- 
to; the complainant signed said memorandum of sale without 
objection. At the time and place that the contract was signed, the 
respondent’s agents delivered a check to the complainant in the 
sum of $1,000.00 as down payment on the cattle. The check recites 
that it was a deposit on approximately 58 head of cattle and that 
the total price was $5,280.00. Said check was accepted by the 
complainant without objection. 


5. On October 29, 1967, the complainant summoned LaLone 
and Christensen to her home to discuss the possibility of can- 
celling the contract. They arrived at the ranch at 10:00 o’clock. 
Although the respondent’s agents had authority from respondent 
to revoke the contract and take back the down payment, they 
insisted that the contract be carried out. It was orally agreed that 
the complainant would retain three cows with their twin calves 
and would sell the balance of the herd for the original price of 
$5,280.00. 


6. On October 30, 1967, complainant delivered her cattle to 
respondent’s agents and signed the brand inspection slip without 
making any objection and without expressing any dissatisfaction 
with the agreement. Complainant accepted a check for the balance 
of the purchase price in the sum of $4,280.00. At the same time 
and as a part of the same transaction, complainant retained the 
possession of three cows with their twin calves in accordance with 
the oral agreement reached on October 29, 1967. In addition the 
complainant made, executed, and delivered to respondent a check 
for $150.00 and retained possession of one other cow. And at 
no time following the oral agreement on October 29, 1967, until 
the filing of the complaint herein, did the complainant express 
any dissatisfaction or make any objection to the terms of the sale. 


7. The complaint was filed within 90 days of the alleged cause 
of action. 
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CONCLUSIONS 


The written contract dated October 28, 1967, was voluntarily 
signed by complainant and is a valid and enforceable contract for 
the sale of complainant’s cattle according to the terms and the 
conditions set forth therein. There is no substantial evidence that 
respondent’s agents threatened complainant or that she made 
this agreement under threats, duress, or undue influence, or by 
reason of fraud, misrepresentation, or over reaching on the part 
of the respondent or the respondent’s agents. The same is true for 
the oral modification to the agreement, reached by the complainant 
and the respondent’s agents on October 29, 1967. The agreement 
as modified has been fully executed by both parties. There is no 
basis in the record to find that respondent acted unfairly or un- 
justly, and accordingly there has been no violation of the Act, 
for which reparation may be awarded. Cf. Dodge v. Krueger, 
13 A.D. 772 (1954). 


ORDER 


The complaint is hereby dismissed. Respondent’s counterclaim 
is also dismissed with prejudice. 


Copies hereof shall be served upon the parties. 


(No. 12,991) 


In re MARKET AGENCIES AT CHICAGO UNION STOCKYARDS. P&S 
Docket No. 402. Decided February 20, 1970. 


Rates and charges—Proceeding vacated—§ 203.11 


Where neither current economic conditions, the present marketing structure 
in the trade territory nor any other circumstances now existing require 
the continuation of this proceeding, it is vacated and dismissed in con- 
formity with § 203.11 of the regulations. 


Ray Stoddard for Packers and Stockyards Administration. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents are 
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now operating under an order issued on August 14, 1969, authoriz- 
ing assessment of the current temporary schedule of rates and 
charges to and including February 28, 1971, unless modified or 
extended by further order before the latter date. Respondents 
have petitioned that the rate orders in this proceeding be vacated 
and the proceeding dismissed in conformity with §203.11 of the 
Statements of General Policy under the Packers and Stockyards 
Act (9 CFR 203.11). Notice of the petition and its contents was 
published in the Federal Register on February 3, 1970 (35 F.R. 
2460), and, although interested parties are afforded an oppor- 
tunity to file written data, views, comments or arguments with 
respect to the petition, no such documents were filed. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondents’ petition, and it is the 
opinion of the Administration that neither current economic con- 
ditions, the present marketing structure in the trade territory nor 
any other circumstances now existing require the continuation 
of this proceeding. Therefore, the Administration has recom- 
mended that respondents’ petition be granted and the orders now 
in effect in this proceeding be vacated and the proceeding be 
dismissed: Provided, however, that such dismissal will not pre- 
clude the institution of another rate proceeding in the future 
against respondents if the Administration deems such a proceed- 
ing warranted under the Act. 


Since the parties are agreed and under the circumstances, the 
petition filed by respondents is granted and the basic order and 
any other order in effect as of the effective date of this order are 
hereby vacated and this proceeding is hereby dismissed without 
prejudice. 


The respondents desire to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Since this order terminates the formal 
procedure with respect to changes in respondents’ rates and 
charges it is in the nature of a relief of restrictions. Accordingly, 
this order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 
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(No. 12,992) 


In re PENN PACKING COMPANY and DEL VALLEY FARMS, INC. 
P&S Docket No. 4255. Decided February 20, 1970. 


Noncompetitive purchases—Cease and desist—Consent 


Respondents are ordered to cease and desist from failing to conduct their 
hog buying operations in competition with, and independently of, each 
other, and to cease and desist from entering into any agreement which 
has the effect of limiting competition in the purchase of livestock. 


Paul M. Donovan for complainant. 
Cresse & Carr, Woodbury, N.J., for respondent Penn Packing Co. 
Schnader, Harrison, Segal & Lewis, Philadelphia, Pa., for respondent 
Del Valley Farms, Inc. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by a Complaint and Notice of Hearing filed 
on November 25, 1969, by the Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging 
respondents with violations of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


On December 15, 1969, respondent Penn Packing Company filed 
an answer admitting the jurisdictional allegations and denying 
the remaining allegations, as did respondent Del Valley Farms, 
Inc. in its answer filed on December 23, 1969. Oral hearing was 
requested by all parties and was set for January 28, 1970. Prior 
to hearing in the matter the parties agreed to a settlement and on 
January 28, 1970, the respondents filed amended answers in which 
they admitted the jurisdictional allegations of the complaint, 
neither admitted nor denied the remaining allegations, waived 
oral hearing and the report of the Hearing Examiner, and for 
purposes of this proceeding and for no other purposes, consented 
to the issuance, without further notice, of specified orders contain- 
ing findings of fact and conclusions based upon the allegations 
contained in the complaint. Complainant has recommended that 
the orders consented to by respondents be issued. 
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FINDINGS OF FACT 


1. Respondent Penn Packing Company, hereinafter referred to 
as “Penn,” is a corporation organized and existing under the laws 
of the State of Pennsylvania, with its general offices located at 
2300 E. Butler Street, Philadelphia, Pennsylvania 19137. Penn is 
now and was at all times material herein a packer within the 
meaning and subject to the provisions of the Act, engaged in the 
business of buying livestock in commerce for slaughter purposes. 


2. Respondent Del Valley Farms, Inc., hereinafter referred to 
as “Del Valley,” is a corporation organized and existing under the 
laws of the State of New Jersey, with its general offices located 
at Delsea Drive, Westville, New Jersey 08093. Del Valley is now 
and was at all times material herein a dealer within the meaning 
and subject to the provisions of the Act, engaged in the business 
of buying and selling livestock in commerce for its own account. 
Del Valley is registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


3. Respondents, during the period beginning September 1966, 
and continuing until the issuance of the complaint, notwithstand- 
ing the fact that they have been similarly engaged in the purchase 
of hogs from the marketing area of New Jersey, have: 


(a) failed to conduct their hog buying operations in com- 
petition with, and independently of, each other, in that respondent 
Penn has refused to purchase hogs from various producers and 
other dealers and instead has purchased almost its entire supply 
of New Jersey hogs from respondent Del Valley; and 


(b) agreed or arranged that they would not compete against 
each other in the purchase of hogs in the hog marketing area of 
New Jersey. Penn, pursuant to or in accordance with such agree- 
ment or arrangement, has refrained from bidding on hogs against 
Del Valley in certain areas, purchasing practically all of the hogs 
from such area only through Del Valley. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent Penn has engaged in practices in commerce in viola- 
tion of sections 202(a), (b), (e), (f) and (g) of the Act (7 U.S.C. 
192(a), (b), (e), (f) and (g)) and section 201.70 of the regula- 
tions thereunder (9 CFR 201.70). 











146 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 146 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent Del Valley has engaged in practices in commerce in 
violation of section 312(a) of the Act (7 U.S.C. 213(a)) and 
section 201.70 of the regulations (9 CFR 201.70). 


Inasmuch as the complainant has recommended the issuance 
of the orders consented to by the respondents, the orders will be 
issued. 


ORDER 


Respondent Penn Packing Company, its officers, directors, 
agents and employees, directly or through any corporate or other 
device, shall cease and desist from: (1) entering into any agree- 
ment or arrangement or understanding with a dealer in livestock 
to refrain from competing against the dealer in the purchase of 
livestock offered for sale by producers or other dealers in com- 
merce; and (2) refusing to purchase livestock offered for sale in 
commerce directly from any dealer or producer, but rather re- 
quiring that said livestock be consigned to or sent through one 
or more specified, preferred dealers. 


Respondent Del Valley Farms, Inc., its officers, directors, agents 
and employees, directly or through any corporate or other device 
shall cease and desist from entering into any agreement or ar- 
rangement or understanding with any competitive buyer engaged 
in the purchase of livestock in commerce, including a packer or 
representative of such buyer: (1) which is for the purpose of, 
or has the effect of, limiting competition between such buyer or 
other buyers or of apportioning territory or customers; or (2) 
whereby dealers or producers offering livestock for sale in com- 
merce are required to consign such livestock to or send such live- 
stock though Del Valley Farms, Inc. 


These orders shall become effective on the sixth day after 
service upon the respective respondents. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 12,993) 


DONALD B. TSCHANZ v. JACK MINCKLER. P&S Docket No. 4139. 
Order issued February 5, 1970. 
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DISMISSAL OF DISCIPLINARY COMPLAINT— 
ON MOTION OF COMPLAINANT 


(No. 12,994) 


In re DOYLE COLWELL. P&S Docket No. 4254. Order of dismissal 
issued February 19, 1970. 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


VALLEY PACKERS v. JAMES STAFOS. PACA Docket No. 
2-1576. Default ............ poke A) et Rass a 


WESTERN PACKING Co. v. L.L.L. PRODUCE COMPANY, 
Inc. PACA Docket No. 2-1563. Default ... 


(No. 12,995) 


ICE PRODUCE DISTRIBUTORS, INC. v. MICKELIAN SALES Co., INC. 
PACA Docket No. 2-1406. Decided February 3, 1970. 


Acceptance—Failure to give notice—Counterclaim—Lack of jurisdiction 


Where respondent accepted produce without complaint and failed to establish 
damages, respondent is liable for the purchase price. Counterclaim 
based on alleged acts that are outside the jurisdiction of the Secretary 
is dismissed. 

Complainant pro se. 

Barrett, Wagner and Dietrich, Fresno, Cal., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$1,011.10 in connection with transactions in interstate commerce 
involving three lots of squash. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
and counterclaim thereto, denying liability to complainant and 
claiming damages in excess of $250,000 against complainant. 
Respondent also requested an oral hearing in the case. 


Respondent’s request for oral hearing was denied, on the 
ground that the matter alleged in the counterclaim was not with- 
in the jurisdiction of the Secretary under the provisions of the 
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act. The parties were then informed that the evidence in the case 
would be submitted in accordance with the shortened procedure 
set forth in the rules of practice, 7 CFR 47.20. Under this pro- 
cedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity 
to submit further evidence to supplement that contained in the 
pleadings and in the report of investigation, but neither did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ice Produce Distributors, Inc., is a corporation 
whose address is 484 Crawford, Nogales, Arizona. 


2. Respondent, Mickelian Sales Co., Inc., is a corporation whose 
address is Crocker-Citizens Bank Building, Room 242, Fresno, 
California. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


38. During the latter part of February 1969 and the early part 
of March 1969, in the course of interstate commerce, complainant 
sold to respondent, through a broker, W. K. Tawa, Nogales, 
Arizona, squash on the dates, in the quantities, and at the prices 
appearing below, f.o.b. Nogales, Arizona: 


Date Quantity F.O.B. Contract Price 
February 25, 1969 200 lugs $ 623.50 
March 1, 1969 100 lugs 217.50 
March 5, 1969 64 lugs 170.10 

364 lugs $1,011.10 


4. The 200 lugs of squash sold on February 25, 1969, were 
shipped by complainant by rail, from Nogales, Arizona, to re- 
spondent at Fresno, California, on the date of sale. The other two 
lots of squash were also shipped by complainant from Nogales 
to respondent at Fresno on the respective dates of sale, but these 
latter two lots were shipped by truck. 


5. Each of the three lots of squash were received and accepted 
by respondent at contract destination, Fresno, California. How- 
ever, respondent has made no payment to complainant in con- 
nection with these transactions. 


6. The formal complaint was filed on July 14, 1969, which was 
within 9 months after the causes of action herein accrued. 





152 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 150 


CONCLUSIONS 


The sale and shipment by complainant to respondent of the 
364 lugs of squash involved herein, and the subsequent receipt 
by respondent of the produce at contract destination in Fresno, 
California, are facts which are not in dispute in this case. Re- 
spondent in its answer, however, states that it “specifically denies 
that it accepted the commodities as being in good condition” at 
Fresno. 


Respondent’s allegation, as quoted, is somewhat ambiguous. 
If respondent is claiming that it did not accept the shipments of 
squash, then we find little merit to such claim. Under the appli- 
cable regulations, respondent was permitted 24 hours after notice 
of arrival of the rail shipment, and 8 hours after notice of arrival 
of each of the truck shipments, and after the produce in each had 
been made accessible for inspection, within which to notify com- 
plainant that the squash was being rejected. There is no evidence 
to show a rejection of the rail shipment or of the truckloads, 
either during the 24-hour period or the 8-hour periods to which 
we have referred. Neither does there appear to have been any 
attempt at rejection of any of the shipments by respondent at 
any later time. Accordingly, we conclude that all three lots of 
squash, totaling 364 lugs, were accepted by respondent. 


Respondent’s acceptance of the squash involved herein rendered 
it liable to complainant for the f.o.b. contract price, less any 
provable damages accruing to respondent as the result of any 
breach of contract by complainant. Respondent in its answer 
(the relevant portion of which is quoted earlier in these conclu- 
sions) appears to be claiming that complainant is guilty of a 
breach of contract, in that the squash on arrival in Fresno did 
not meet contract requirements as to condition. 


The burden of proving, by a preponderance of the evidence, 
both complainant’s breach and its own damages resulting there- 
from, rests upon respondent as the moving party. The only evi- 
dence submitted by respondent in this proceeding is that con- 
tained in its answer, and this is insufficient to sustain respondent’s 
burden of proof on the issue of the alleged breach. Upon a re- 
view of the evidence in the report of investigation, we find noth- 
ing there to lend either support or substance to respondent’s 
claim of breach by complainant. Accordingly, we conclude that 
respondent has failed to sustain its burden of proving a breach 
of contract by complainant. 
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Respondent’s failure to pay complainant the agreed f.o.b. con- 
tract price of $1,011.10 for the squash involved herein is in viola- 
tion of section 2 of the act. Accordingly, reparation in this amount 
should be awarded to complainant against respondent, with in- 
terest. 


We have mentioned earlier, in the Preliminary Statement, that 
respondent filed a counterclaim in the case. The counterclaim 
was based upon certain alleged criminal acts committed by com- 
plainant, which the Presiding Officer found to be beyond the 
scope of the act and thus outside the jurisdiction of the Secretary. 
Upon a review of the counterclaim, we concur with the Presiding 
Officer and conclude that the counterclaim should therefore be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,011.10, with interest there- 
on at the rate of 6 percent per annum from April 1, 1969, until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,996) 


TRUITT HARTSELL v. ANGEL PRODUCE Co. PACA Docket No. 
2-1325. Decided February 6, 1970. 


F.o.b. transaction—Suitable shipping condition—Burden of proof—Liability 


Where respondent accepted the pumpkins involved herein and failed to estab- 
lish a breach of contract by complainant, respondent is liable to com- 
plainant for the full agreed purchase price thereof, and respondent’s 
counterclaim is dismissed. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $353.10 in connection 
with a shipment of pumpkins in interstate commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon the respondent. Respondent 
filed an answer, denying liability and asserting a counterclaim for 
$411.40. Complainant did not reply to the counterclaim. Since the 
amount involved does not exceed $1,500, the shortened procedure 
provided in the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given an opportunity 
to file additional evidence in the form of sworn statements or 
depositions, but neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Truitt Hartsell, is an individual whose address 
is Star Route, Floydada, Texas. At the time of the transaction 
involved herein, complainant was not licensed under the act. 


2. Respondent is an individual, Constance A. Baker, doing 
business as Angel Produce Co., whose address is 308 South Klein 
Avenue, Oklahoma City, Oklahoma. At the time of the transaction 
involved herein, respondent was not licensed under the act but 
was operating subject to license. 


3. On or about October 19, 1968, in the course of interstate 
commerce, complainant contracted orally to sell to respondent 
18,440 pounds of field pumpkins and 5,100 pounds of sugar pump- 
kins at a price of 1.5 cents per pound, or a total price of $353.10, 
f.o.b. shipping point. 


4, On or about October 19, 1968, complainant shipped by truck 
from loading point in the State of Texas to respondent at Okla- 
homa City, Oklahoma, the pumpkins described in Finding of 
Fact 3. 


5. The load arrived at Oklahoma City on or about Monday, 
October 21, 1968. Respondent accepted the pumpkins, but notified 
complainant that the field pumpkins had arrived in poor condition. 


6. On November 4, 1968, 12,000 pounds of the field pumpkins 
were inspected by a Federal inspector and were certified to have 
from 90 to 94%, average 92% Bacterial Soft Rot, generally in 
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advanced stages. A dumping certificate was issued and the 12,000 
pounds were dumped. 


7. During December of 1968, respondent tendered to complain- 
ant a check for $173.10 as payment in full for the entire load. 
This tender was rejected by complainant and respondent’s check 
was returned on April 10, 1969. No payment has been made to 
complainant on account of the transaction here involved. 


8. The formal complaint was filed on March 4, 1969, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint and respondent 
admitted in her answer that the terms of the contract involved 
herein were as set forth in Finding of Fact 3. Complainant also 
alleged, in effect, that the pumpkins shipped to respondent were 
in accordance with the contract. Respondent admitted in her 
answer that this allegation was true as to the sugar pumpkins 
but not as to the field pumpkins. 


The report of investigation contains a copy of a letter written 
by respondent to the Department in which she states that she 
notified complainant of the poor condition of the pumpkins on 
arrival, and that she subsequently informed him that “it was 
almost impossible to sell the pumpkins, because each time I made 
a shipment they were returned, (af least a portion of them) even 
though they were run carefully before shipping.” Respondent 
states further that during this conversation “He [complainant] 
and I agreed on a settlement of $173.10.” Complainant denies 
making such an agreement. In a letter made a part of the investi- 
gation report complainant stated “Mr. Bolder ' called upon arrival 
of the pumkins and said they were in poor condition and I told 
him to do what he thought was right... I certainly didn’t know 
I agreed to a 12,000# deduction, which is over half of the load.” 
The evidence is insufficient to sustain a finding that the parties in 
fact agreed to a settlement of $173.10, or to decide what com- 
plainant meant by telling respondent’s presumed agent to “do 
what he thought was right.” 


Since respondent accepted the load of pumpkins she became 
liable for the agreed purchase price less the damages resulting 


1. The record does not disclose who Mr. Bolder is. However it appears he was acting as 
agent or employee of respondent. 
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from any breach of contract on the part of complainant. Under 
the f.o.b. terms of the sale there was a warranty that the pump- 
kins at the time of billing were in suitable shipping condition. 
See section 46.43 (i) of the regulations, 7 CFR 46.43 (i). “Suitable 
shipping condition,” in relation to direct shipments, is defined in 
the regulations as meaning that the commodity, at time of billing, 
is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the contract destination agreed 
upon between the parties (7 CFR 46.43(j)). 


There is no evidence that the transportation service and con- 
ditions in connection with the shipment of pumpkins to respon- 
dent were other than normal. Accordingly, the question for 
consideration is whether respondent has sustained the burden of 
proving by a preponderance of the evidence that the 18,440 
pounds of field pumpkins were abnormally deteriorated on the 
date of arrival which probably was Monday, October 21, 1968. 


During the Department’s investigation of the complaint respon- 
dent stated in a letter to the Department dated December 16, 1968, 
in part, as follows: 


“T notified Mr. Hartsell on arrival of pumpkins of their 
poor condition. Generally misshapen and soft or spongy on 
sides indicating to me, they lay in the field some time before 
shipping.” 


Enclosed with this letter was the Federal Dumping Certificate 
referred to in Finding of Fact 6. 


Respondent alleged in her answer that she sold 1,360 pounds 
of pumpkins to a firm in Oklahoma City on October 22, 1968, and 
that this firm reported a loss of approximately 75 percent of such 
pumpkins. Attached to the answer is a copy of respondent’s in- 
voice to this firm and a copy of a letter from such firm to respon- 
dent, dated May 31, 1969, which bears out respondent’s allega- 
tion. Respondent also alleged that on October 23 she sold 4,880 
pounds of pumpkins to a firm in Ponca City, Oklahoma; that this 
firm returned 2,440 pounds; and that she granted this firm an 
allowance on an additional 25 percent. 


On the basis of the evidence before us, we conclude that respon- 
dent has not sustained the burden of proving that the field pump- 
kins were abnormally deteriorated on arrival. Respondent failed 
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to show with any specificity the quantity of such pumpkins which 
were soft and spongy on arrival. As to the pumpkins delivered 
by respondent to her customers, it seems logical to assume that 
they were in apparent good condition at that time. The Federal 
Dumping Certificate was not issued until two weeks after arrival 
of the pumpkins and, therefore, is too remote to establish that 
the pumpkins were abnormally deteriorated when received. 


In view of the foregoing, the failure of respondent to pay to 
complainant $353.10, the agreed purchase price of the truckload 
of pumpkins is in violation of section 2 of the act. Reparation 
should be awarded complainant in that amount, with interest. 
Respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $353.10, with interest thereon 
at the rate of 6 percent per annum from November 1, 1968, until 
paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,997) 


MERIT PACKING COMPANY v. AMERICAN FRUIT PURVEYORS, INC. 
PACA Docket No. 2-1512. Decided February 17, 1970. 


Petition to rehear, reargue and reconsider—Untimely filed—Dismissal 


Respondent’s petition to rehear, reargue and reconsider the order of January 
26, 1970, is dismissed as untimely filed. The order of January 26 was 
based on the admission by respondent that it owed complainant for 
produce purchased and accepted by respondent. In view of the admis- 
sion, no hearing was held. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


An order was entered in this proceeding on January 26, 1970, 
awarding reparation to complainant. The order was based on the 
admission by respondent that it owed complainant for produce 
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purchased and accepted by respondent. In view of the admission, 
no hearing was held. 


In its answer respondent admitted that it owed the amount 
sought by complainant but that there was an implied agreement 
that payment by respondent was not required within the 10-day 
period specified by § 46.2 (z) 3(aa) of the regulations under the 
act (7 CFR § 46.2 (z) 3(aa)) or that complainant should have 
known that respondent paid “late’’. 


On February 12, 1970, there was received in the office of the 
Hearing Clerk, United States Department of Agriculture, from 
respondent a petition to rehear, reargue and reconsider the order 
of January 26, 1970, in this and two other companion proceed- 
ings. Respondent objects to disposition of the case without the 
hearing requested in its answer. 


Under the applicable rules of practice (7 CFR § 47.24) re- 
spondent had 10 days after service of the order within which to 
file the petition. The order was served on January 30, 1970, and 
the petition was filed February 12, 1970, or three days subsequent 
to the last day for filing the petition. The petition is untimely 
filed and should be dismissed. 


Even if the petition were filed timely it would be dismissed. 
The petition states “We do not deny that we owe the amounts al- 
leged in the complaints.” Months had elapsed between respon- 
dent’s acceptance and the filing of its answer and respondent has 
not paid yet. Section 2 (4) of the act (7 U.S.C. § 499b (4)) makes 
it a violation of the act for a dealer to fail “. . . to make full 
payment promptly .. .” Patently, respondent has breached this 
provision of the act and there was no need for an oral hearing. 


The reparation awarded in the order of January 26, 1970, shall 
be paid within 30 days after the date of this order. 


The petition is dismissed. 


(No. 12,998) 


JACK T. BAILLIE Co., INC. v. AMERICAN FRUIT PURVEYORS, INC. 
PACA Docket No. 2-1518. Decided February 17, 1970. 


Petition to rehear, reargue and reconsider—Untimely filed—Dismissal 
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Respondent’s petition to rehear, reargue and reconsider the order of January 
26, 1970, is dismissed as untimely filed. The order of January 26 was 
based on the admission by respondent that it owed complainant for 
produce purchased and accepted by respondent. In view of the admis- 
sion, no hearing was held. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


An order was entered in this proceeding on January 26, 1970, 
awarding reparation to complainant. The order was based on the 
admission by respondent that it owed complainant for produce 
purchased and accepted by respondent. In view of the admission, 
no hearing was held. 


In its answer respondent admitted that it owed the amount 
sought by complainant but that there was an implied agreement 
that payment by respondent was not required within the 10-day 
period specified by § 46.2 (z) 3(aa) of the regulations under the 
act (7 CFR § 46.2 (z) 3(aa)) or that complainant should have 
known that respondent paid “late.” 


On February 12, 1970, there was received in the office of the 
Hearing Clerk, United States Department of Agriculture, from 
respondent a petition to rehear, reargue and reconsider the order 
of January 26, 1970, in this and two other companion proceed- 
ings. Respondent objects to disposition of the case without the 
hearing requested in its answer. 


Under the applicable rules of practice (7 CFR § 47.24) re- 
spondent had 10 days after service of the order within which to 
file the petition. The order was served on January 30, 1970, and 
the petition was filed February 12, 1970, or three days subsequent 
to the last day for filing the petition. The petition is untimely 
filed and should be dismissed. 


Even if the petition were filed timely it would be dismissed. 
The petition states ‘“‘We do not deny that we owe the amounts 
alleged in the complaints.”’ Months had elapsed between respond- 
ent’s acceptance and the filing of its answer and respondent has 
not paid yet. Section 2 (4) of the act (7 U.S.C. § 499b (4)) 
makes it a violation of the act for a dealer to fail “. . . to make 
full payment promptly . . .” Patently, respondent has breached 
this provision of the act and there was no need for an oral hear- 
ing. 
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The reparation awarded in the order of January 26, 1970, shall 
be paid within 30 days after the date of this order. 


The petition is dismissed. 


(No. 12,999) 


SUNNY FARMS, INC. v. AMERICAN FRUIT PURVEYORS, INC. PACA 
Docket No. 2-1509. Decided February 17, 1970. 


Petition to rehear, reargue and reconsider—Untimely filed—Dismissal 


Respondent’s petition to rehear, reargue and reconsider the order of January 
26, 1970, is dismissed as untimely filed. The order of January 26 was 
based on the admission by respondent that it owed complainant for 
produce purchased and accepted by respondent. In view of the admis- 
sion, no hearing was held. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


An order was entered in this proceeding on January 26, 1970, 
awarding reparation to complainant. The order was based on the 
admission by respondent that it owed complainant for produce 
purchased and accepted by respondent. In view of the admission, 
no hearing was held. 


In its answer respondent admitted that it owed the amount 
sought by complainant but that there was an implied agreement 
that payment by respondent was not required within the 10-day 
period specified by § 46.2 (z) 3(aa) of the regulations under the 
act (7 CFR § 46.2 (z) 3(aa)) or that complainant should have 
known that respondent paid “late.” 


On February 12, 1970, there was received in the office of the 
Hearing Clerk, United States Department of Agriculture, from 
respondent a petition to rehear, reargue and reconsider the order 
of January 26, 1970, in this and two other companion proceed- 
ings. Respondent objects to disposition of the case without the 
hearing requested in its answer. 


Under the applicable rules of practice (7 CFR § 47.24) re- 
spondent had 10 days after service of the order within which to 
file the petition. The order was served on January 30, 1970, and 
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the petition was filed February 12, 1970, or three days subsequent 
to the last day for filing the petition. The petition is untimely 
filed and should be dismissed. 


Even if the petition were filed timely it would be dismissed, 
The petition states “We do not deny that we owe the amounts 
alleged in the complaints.” Months had elapsed between respon- 
dent’s acceptance and the filing of its answer and respondent has 
not paid yet. Section 2 (4) of the act (7 U.S.C. § 499b (4)) 
makes it a violation of the act for a dealer to fail “. . . to make 
full payment promptly . . .” Patently, respondent has breached 
this provision of the act and there was no need for an oral 
hearing. 


The reparation awarded in the order of January 26, 1970, 
shall be paid within 30 days after the date of this order. 


The petition is dismissed. 


(No. 13,000) 


In re OTIS RAYMOND SHEFFIELD and SHARON MALLORY SHEF- 
FIELD, d/b/a SHEFFIELD AND MALLORY. PACA Docket No. 
2-1553. Decided February 20, 1970. 


Failure to pay—Publication of facts—Consent 


Respondents’ failures to make full payment of agreed purchase prices for 
perishable agricultural commodities purchased in interstate or foreign 
commerce are violations of the act, for which the facts and circumstances 
thereof shall be published. As respondents’ license under the act has 
expired, revocation or suspension thereof cannot be ordered. 


Dennis Becker for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on January 23, 1970, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
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in the complaint that respondents, acting as a dealer, in numerous 
transactions in interstate and foreign commerce, failed to make 
full payments to sellers totaling $424,756.62. 


A copy of the complaint was served upon respondents, and on 
February 18, 1970, respondents filed an answer in which they 
admitted all allegations, waived oral hearing, waived the provi- 
sions of Section 10 of the Act with respect to 10 days’ notice 
before an order may take effect, waived the preparation of a 
Hearing Examiner’s report, the filing of exceptions thereto, and 
oral argument, and consented to the issuance of an order finding 
respondents have committed flagrant and repeated violations of 
Section 2 of the Act. 


FINDINGS OF FACT 


1. Respondents, Otis Raymond Sheffield and Sharon Mallory 
Sheffield, are individuals who are co-partners doing business 
under the name of Sheffield and Mallory, the mailing address of 
which is P. O. Box 40, Nogales, Arizona 85621. 


2. Pursuant to the licensing provisions of the Act, License No. 
199063 was issued to respondents on November 29, 1962. This 
license was renewed annually through November 29, 1968, but 
terminated on November 29, 1969, after respondents failed to 
renew the license. 


3. As set forth more fully in the complaint, during the period 
for which the 1968 account balance due sellers were applicable, 
through August, 1969, respondents purchased, received and ac- 
cepted without complaint, in interstate or foreign commerce, 
more than 11389 lots of perishable agricultural commodities from 
31 sellers, but failed to make full payment of the agreed purchase 
prices. 


The total of the unpaid amounts due these sellers is 
$424,756.62. 


4. Respondents have consented to the issuance of an order 
finding they have committed flagrant and repeated violations. 


CONCLUSIONS 


The acts of respondents in failing to make full payment of 
agreed purchase prices, or of the balances thereof, as set forth 
in paragraphs 8, 4 and 5 of the complaint, constitute willful, 
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flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b). 


The foregoing violations of the Act by respondents would 
ordinarily warrant revocation of their license, but respondents’ 
license has expired. Therefore, the facts and circumstances shall 
be published. 


ORDER 


Respondents’ license has expired and, therefore, cannot be 
revoked; however, the facts and circumstances in connection 
therewith shall be published. 


Copies hereof shall be served upon the parties. 


(No. 138,001) 


FRESHPICT Foops, INC., formerly t/a VALLEY PACKING COMPANY 
v. CONSUMERS PRODUCE COMPANY INC. OF PITTSBURGH. 
PACA Docket No. 2-1511. Decided February 24, 1970. 


Untimely complaint—Dismissal 


Where complaint was not timely filed, the Secretary lacks jurisdiction in the 
matter and the complaint is therefore dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.) hereinafter referred to as the act. In an informal com- 
plaint filed May 29, 1969, complainant sought reparation from 
respondent for $532.00 alleged due in connection with the sale 
and shipment on or about July 8, 1968, of a carload of lettuce by 
complainant to respondent. In the formal complaint filed Novem- 
ber 19, 1969, it is alleged that respondent accepted the lettuce 
upon arrival and on July 15, 1968, orally advised complainant of 
the condition of the lettuce stating that temperatures were 
normal. Complainant states that “As a result thereof and con- 
tingent upon securing government inspection certificate support- 
ing respondent’s contentions the price was tentatively adjusted 
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. -’ Complainant further states that on October 7, 1968, it re- 
ceived for the first time a copy of the Federal inspection report 
which showed excessively high temperatures, and that therefore 
“the adjustment is null and void .. .” and that complainant for 
that reason was “seeking damages in the amount of $532.00.” 
[$532.00 is the difference between the tentatively adjusted price 
paid and the original invoice price. ] 


Complainant’s cause of action is the failure of respondent to 
pay the full purchase price of the lettuce purchased on July 8, 
1968, and accepted by respondent on July 15, 1968. The alleged 
adjustment of July 15, 1968, is stated to have been tentative and 
contingent upon an event which is alleged not to have occurred. 
In the absence of evidence to the contrary, payment under the 
contract was due within 10 days after acceptance of the ship- 
ment. This means that the cause of action arose no later than 
July 25, 1968, or 10 months, 4 days prior to May 29, 1969, when 
the informal complaint was received by the Department. 


Section 6(a) of the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499f(a)) provides that those who 
complain of violations of section 2 by licensees may “at any time 
within nine months after the cause of action accrues, apply to 
the Secretary by petition, .. .” In consideration of the above facts 
indicating that the informal complaint was not timely filed a 
notice was issued, January 27, 1970, giving complainant an op- 
portunity to show cause why the complaint herein should not be 
dismissed for want of jurisdiction. Complainant replied by letter 
dated January 30, 1970. In this letter complainant presented the 
following argument: 


“,.. adjustment was predicated on receipt of the inspection 
certificate confirming respondent’s allegations relative to 
normal temperature upon arrival at destination. 


“Repeated and consistent requests were made of respondent 
for this information, however, the inspection was not re- 
ceived until October 7, 1968. It would appear, therefore, 
that complainant could not have had a cause of action until 
he had knowledge of the misinformation forwarded by re- 
spondent.” 


It is well settled by prior decision of the Secretary and in 
actions at law that a cause of action accrues at the time the 
event occurs and not at the time when a complainant discovers 
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the facts or learns of his rights thereunder. See Bailin v. Durso 
Produce Co., 22 A.D. 728 (1963); See also Victor M. Hunger- 
ford, Jr. v. United States of America, 192 F. Supp. 581 (N.D. 
Cal. 1961) ; Poole v. Terminix Co. of Maryland and Washington, 
Inc., 200 F.2d 746 (D.C. Cir. 1952) ; Harper v. Harper, 252 F. 39 
(4th Cir. 1918); 34 Am. Jur., Limitations of Actions, Section 
230. Therefore complainant has not shown any cause why its 
complaint should not be dismissed for lack of jurisdiction. Ac- 
cordingly, the complaint being deficient on its face, and no cause 
having been shown why it should not be dismissed, the complaint 
in this matter is hereby dismissed for want of jurisdiction. 


Copies of this order shall be served upon the parties. 


(No. 13,002) 


RITEPAK PRODUCE COMPANY, INC. v. GREEN GROVE MARKETS, INC. 
PACA Docket No. 2-1302. Decided February 24, 1970. 


F.o.b. sale—Breach of suitable shipping condition 


Where complainant breached the suitable shipping condition warranty, re- 
spondent is liable to complainant for the balance of the purchase price 
less total amount of damages sustained by respondent as a result of 
complainant’s breach. 


Complainant pro se. 
Hill and King, Mission, Texas, for respondent. 
William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed against respondent for reparation 
of $3,051.25, which amount is alleged to be the total purchase 
price of a truckload of cantaloups sold by complainant to respon- 
dent in April 1969. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was served upon complainant. 





166 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 165 


Respondent filed an answer admitting the purchase of the 
melons from complainant but alleging that the melons were not 
of the quality and condition represented by complainant. Respon- 
dent also alleged that it paid complainant $410.57. Respondent 
requested an oral hearing. 


An oral hearing was held at McAllen, Texas, on October 2, 
1969. Both parties were represented by counsel at such hearing. 
One witness testified for each party. Briefs were filed by both 
parties. 


FINDINGS OF FACT 


1. Complainant, Ritepak Produce Company, Inc., is a corpora- 
tion whose address is 155 Denargo Market, Denver, Colorado. At 
the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Green Grove Markets, Inc., is a corporation 
whose address is 2115 West Hiway 83, McAllen, Texas. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


38. On April 10, 1969, in the course of interstate commerce, 
complainant orally contracted to sell to respondent one truckload 
of Mexican cantaloups consisting of 280 crates of size 45 and 95 
crates of size 36 at $7.25 per crate, and 50 crates of size 56 at 
$6.50 per crate, or a total price of $3,051.25, including topice 
of $7.50, f.o.b. Donna, Texas. The melons were to be shipped on 
a truck furnished by respondent to Salt Lake City, Utah. 


4, The transaction was handled for respondent by its Vice- 
President, William R. Bradford, who inspected 20 to 30 crates 
of the melons at complainant’s place of business prior to the 
purchase, and found them to be of good quality and in good condi- 
tion. Mr. C. A. Ripley, complainant’s Manager, represented the 
balance of the melons would be of the same quality. The same day, 
following the inspection, Bradford gave complainant respondent’s 
check for $3,051.25. 


5. On April 10, 1969, the 425 crates of melons were loaded by 
complainant on a truck hired by respondent and were shipped 
that same day to Smedley Fruit Co., Inc., Salt Lake City, Utah, 
which firm had contracted to purchase the melons from respon- 
dent. The shipment arrived at Salt Lake City at or before 2 a.m. 
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April 14. Respondent’s buyer promptly unloaded and examined 
the melons, and complained of their condition to respondent. This 
complaint was relayed by respondent to complainant. A Federal 
condition inspection ordered by respondent’s buyer was made at 
9:05 a.m. April 14. The certificate of this inspection covering 400 
crates in the buyer’s warehouse reads as follows: 


“Temperature of product: In various stacks, all 40 degrees. 


“Condition: Mostly firm to ripe and firm, few hard. Ground 
color mostly turning yellow to yellow, some light green. 
Average 1% damaged by fresh cracks, 2% damaged by 
sunken discolored areas occurring on sides and ends of 
melons average 1% soft. 


In many samples 1 to 3 melons per crate, (2 to 6%), many 
7 to 32 melons per crate, (18 to 71%), some none, average 
16% decay; generally Cladosporium Rot in various stages, 
mostly advanced, mostly affecting the stem end, some on 
remainder of melons.” 


6. Respondent’s buyer notified respondent of the inspection 
results. On April 16, respondent stopped payment on the check 


given to complainant. 


7. Respondent’s buyer sold the cantaloups and paid respondent 
the gross proceeds, less the freight, commission and other ex- 
penses, or a net sum of $410.57. Respondent paid this amount to 
complainant. No further amount in connection with the trans- 
action has been paid by respondent to complainant. 


8. The formal complaint was filed May 13, 1969, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on April 10, 
1969, respondent purchased from complainant 425 crates of 
Mexican cantaloups for a total price of $3,051.25 “‘net cash, fob 
acceptance final, after inspection and opportunity for inspection 
at complainant’s dock.” Respondent in its answer admitted this 
allegation except that it denies the sale was expressly or impliedly 
final. Respondent pleads that the cantaloups were not of the 
quality and condition represented or warranted by complainant. 


The evidence shows that respondent received an order from a 
firm in Salt Lake City, Utah, for 425 crates of Mexican cantaloups 
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on an f.o.b. basis. William R. Bradford, respondent’s Vice- 
President, telephoned Mr. C. A. Ripley, complainant’s Manager, 
and asked him if complainant could fill such order. Ripley said 
he could, and he quoted prices for various sizes on a credit basis 
and lower prices for cash. Bradford said he would purchase at 
the cash prices. It was agreed that Bradford would come to 
complainant’s place of business with a check for the purchase 
price and that he would have a truck available to load the melons. 
Bradford went to complainant’s place of business on April 10, 
1969. The truck hired by Bradford was already there. According 
to Bradford, two trucks loaded with Mexican cantaloups were 
parked at complainant’s place of business, each covered with ice 
and a tarpulin, and he looked at 20 to 30 crates of melons which 
were then unloaded from one truck. Ripley testified, however, 
that one truck had already been unloaded on complainant’s dock, 
and that Bradford inspected more than 20 of these crates and also 
climbed on the rear of the loaded truck and looked at some of 
these melons. The record indicates that none of the crates of 
melons inspected were opened. There is no dispute that Ripley 
told Bradford the balance of the melons were of the same quality 
as those inspected; that Bradford saw the invoices received by 


complainant from its seller; and that Bradford gave Ripley a 
check for the total agreed price and left prior to the loading of 
the melons into the truck hired by respondent. 


Ripley testified that he thought Bradford understood the sale 
in question was without recourse, respondent taking the risk of 
decay in transit, because of a prior transaction. Ripley admitted 
that the words “without recourse” or similar words were not used 
in their negotiations. The details of this prior transaction are 
mentioned for the first and only time in a letter written by Ripley 
to the Department on April 16, 1969. In this letter, a copy of 
which is in the report of investigation, it is stated that in a trans- 
action on April 4, 1969, “it was explained to them that we had 
two prices, one being where we guaranteed arrival, the other 
being net cash inspection and acceptance at the shipper’s shed.” 
The names of the persons who participated in this conversation 
are not disclosed. But even if Bradford was a party thereto, such 
evidence is not sufficient to establish a course of dealing upon 
the basis of which we could find that respondent was without 
recourse in the transaction of April 10. 


Complainant urges in its brief that since Bradford inspected 
part of the cantaloups and was afforded the opportunity to in- 
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spect the balance, the contract herein came within the definition 
set forth in section 46.43 (ff) of the regulations. Section 46.43 of 
the regulations provides: 


“The following terms and definitions, when used in any con- 
tract or communication involving any transaction coming 
within the scope of the Act shall be construed as follows: 


(ff) ‘Purchase after inspection’ means a purchase of pro- 
duce after inspection or opportunity for inspection by the 
buyer or his agent. Under this term the buyer has no right 
of rejection and waives all warranties as to quality or con- 
dition, except warranties expressly made by the seller.” 


The difficulty with complainant’s argument is that there is no 
evidence the parties used this specific term in the contract nego- 
tiations or otherwise contracted with reference to this definition. 
Accordingly, the definition has no application here. See E. L. 
Kempf & Son v. Certified Growers, 27 A.D. 799. 


Respondent does not deny having accepted the shipment of 
cantaloups involved herein. Having done so, it is liable to com- 
plainant for the contract price, less provable damages sustained 


by virtue of some breach of contract on the part of complainant. 
The burden of proving, by a preponderance of the evidence, both 
the breach and the damages flowing therefrom, rests upon respon- 
dent as the party alleging same. 


In section 46.41(i) of the regulations, the term f.o.b. is defined 
as meaning that the produce sold is to be placed on board the 
truck in suitable shipping condition. This condition is defined 
in section 46.41(j) as meaning that the commodity, at time of 
billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed 
upon by the parties. (7 CFR 46.41(i) and (j)). 


The preponderance of the evidence shows that the basis of sale 
was f.o.b. shipping point and that Salt Lake City, Utah, was the 
specified destination. Both Ripley and Bradford agree that the 
visible melons appeared to be of good quality and in good condi- 
tion on April 10. However, on the morning of April 14, the 
melons were certified by a Federal inspector as having an average 
of 16 percent decay. This amount of decay is clearly abnormal. 
In the absence of any evidence to show that the transportation 
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service and conditions were other than normal, it is concluded 
that the melons were not in suitable shipping condition when 
shipped and, therefore, complainant breached the warranty of 
suitable shipping condition. 


The measure of damages for breach of warranty as to accepted 
goods is the difference at the time and place of delivery between 
the value of the goods delivered and the value they would have 
had if they had been as warranted, together with incidental dam- 
ages. Uniform Commercial Code §2-714(2). At the oral hearing, 
Bradford read into evidence, without objection, the account sales 
received from Smedley Fruit Co., Inc. From this accounting it 
appears that the melons were resold between April 14 and April 
24, 1969, for gross proceeds of $1,663.75. Charges deducted were 
$871.06 for freight, $166.37 for commission, $108.75 for rework- 
ing costs, $12 for the Federal inspection, and $95 for allowances 
to customers, leaving a net of $410.57. 


In the absence of better evidence, the f.o.b. price of $3,051.25, 
plus the freight charges of $871.06, or a total of $3,922.31, is 
accepted as representing the value of melons meeting contract 
specifications at Salt Lake City. The best evidence of the value 
of the melons delivered is the gross proceeds of $1,663.75, less 
allowances of $95, or $1,568.75. The difference between this value 
and $3,922.31 is $2,353.56, which represents the loss sustained by 
respondent. In addition, respondent sustained allowable incidental 
damages of $166.37 for commission and $108.75 for reworking. 
The inspection fee is not allowable since it is considered an ex- 
pense for obtaining evidence. Accordingly, respondent’s total loss 
is $2,628.68. 


Complainant urges in its brief that no relief should be afforded 
respondent in the absence of a dump certificate. Although the 
evidence does not show the number of melons, if any, dumped by 
respondent’s customer, it is obvious that the decay found neces- 
sitated some reworking with resulting shrinkage. Bradford testi- 
fied that the lack of a dump certificate was probably due to the 
fact that the melons were reconditioned over a period of several 
days and the bad melons were dumped in small quantities. This 
explanation seems reasonable. 


The balance of the purchase price due complainant is $2,640.68. 
Deducting the total damages sustained by respondent of 
$2,628.68, leaves $12. The failure of respondent to pay to com- 








BODINE PRODUCE v. JOSEPH & RAYHILL 171 
Cite as 29 A.D. 171 


plainant $12 is in violation of section 2 of the act. Reparation 
should be awarded complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $12, with interest thereon at 
the rate of 6 percent per annum from May 1, 1969, until paid. 


Copies hereof shall be served upon the parties. 


(No. 13,003) 


BODINE PRODUCE Co., INC. v. JOSEPH & RAYHILL PRODUCE. PACA 
Docket No. 2-1389. Decided February 26, 1970. 


F.o.b. sale—Failure to establish breach 


Where respondent accepted produce and failed to establish breach of contract 
or a new agreement between the parties, respondent is liable to com- 
plainant for balance of purchase price. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for 
complainant. 
Edward F. Seiller, Louisville, Ky., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $374 in connection with 
the sale and shipment of cauliflower in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability 
as claimed, alleging that the cauliflower was not of uniform qual- 
ity and not in satisfactory condition upon arrival, and requesting 
dismissal of the complaint. 
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Since the amount involved herein does not exceed $1,500, the 
shortened method of procedure provided in the Rules of Practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, com- 
plainant filed an opening statement and respondent filed an 
answering statement. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Bodine Produce Co., Inc., is a corporation 
whose address is P. O. Box 11487, Phoenix, Arizona. 


2. Respondent is a partnership composed of George Joseph and 
Sam Rayhill, Jr., doing business as Joseph & Rayhill Produce, 
whose address is Louisville Produce Terminal, Louisville, Ken- 
tucky. At the time of this transaction, respondent was licensed 
under the Act. 


3. On or about January 10, 1969, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
320 cartons of cello wrapped cauliflower, Bodine label, at $2.75 
per carton, for a total invoice price of $880, f.o.b. Phoenix, 
Arizona. 


4. The contract between the parties was negotiated by a broker, 
X-L Distributing Co., Inc., of Nashville, Tennessee. A Memoran- 
dum of Sale was prepared by the broker and copies were for- 
warded to the parties. 


5. In accordance with the agreement between complainant and 
respondent, as negotiated by the broker, on January 10, 1969, 
complainant placed cauliflower of the kind, quality and size called 
for by the contract on its platform, together with sufficient ice 
for proper refrigeration, to be picked up by a truck secured by 
the broker and operated by Southern Express, of Girardeau, 
Missouri. 


6. The driver of the truck selected by the broker to transport 
the cauliflower arrived late at complainant’s place of business, 
after complainant had closed for the day. However, the driver 
did load and haul away the said cauliflower some time during the 
night of January 10, 1969, but failed to take the ice provided 
by complainant. 


7. The cauliflower arrived at destination on or about January 
18, 1969, and was unloaded by respondent, who discovered some 
damage and decay. A Federal inspection was called for and was 
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made at respondent’s place of business at 8:30 a.m. January 14, 
1969. The report of this inspection disclosed the following condi- 
tion: 


“Jacket leaves generally fresh and green color. Curds gen- 
erally compact and mostly creamy white to white color. 
From 3 to 6 heads per carton, average 40% damaged by 
brown to black discolored spots affecting curds. In most 
cartons none, in some one head per carton, average 3% Bac- 
terial Soft Rot, generally in early stages.” 


8. Respondent reported the condition of the cauliflower to the 
broker and was instructed by the broker to sell the cauliflower 
to the best advantage. 


9. Respondent disposed of the cauliflower and remitted to com- 
plainant $506 covering the purchase price of 184 cartons, leaving 
unpaid a balance on the purchase price of $374. 


10. The formal complaint was filed on July 16, 1969, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent admits in its answer the purchase and sale of the 
cauliflower, and shipment of the kind, quality and size called for 
by the contract, as alleged in the complaint. Respondent appears 
to base its defense for failure to pay the full purchase price of 
the cauliflower upon its claim that the cauliflower was not in 
satisfactory condition and that the broker directed respondent, 
“with the concurrence thereof by the complainant,” to “rework 
and save all possible of the shipment.” Respondent states that it 
was able to save 184 cartons of the cauliflower. 


Unquestionably, respondent accepted the cauliflower when it 
exercised dominion over the cauliflower. Having accepted the 
cauliflower, respondent became liable to complainant for the 
contract price thereof, less any damages respondent can show it 
sustained as a result of any breach of the contract on the part 
of complainant. Respondent has not submitted competent evi- 
dence to show that complainant breached the contract. The con- 
dition of the cauliflower disclosed by the inspection does not 
per se establish such a breach. Respondent contends in its 
answering statement that the commodity in question arrived at 
destination “under normal transportation service and conditions” 
but that upon arrival “the commodity did not measure up to the 
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terms of the contract.” We presume respondent is relying upon 
the suitable shipping condition warranty set forth in the regula- 
tions issued pursuant to the Act. The specific regulation provides 
that suitable shipping condition, in relation to direct shipments, 
means that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the 
parties. 


In this f.o.b. transaction, respondent assumed all risk of dam- 
age or delay in transit not caused by the shipper. Although con- 
tending that the cauliflower was transported under normal trans- 
portation service and conditions, respondent has failed to submit 
evidence to establish this fact. Respondent says that the burden 
is upon complainant to prove that transportation service and con- 
ditions were normal. This is not true in an f.o.b. sale. In this case, 
moreover, complainant had no part in selecting the carrier. The 
record indicates that the broker selected the carrier for the 
respondent-buyer, and complainant states that the driver of the 
truck called complainant on January 10, 1969, and stated that 
he would be late in arriving and requested complainant to place 
the commodity, along with sufficient ice for icing the produce, 
upon complainant’s dock and that the driver would pick the 
produce up when he did arrive. Complainant states that this was 
done, and the following morning it was discovered that the driver 
had loaded the cauliflower but failed to take the ice, which fact 
was reported by complainant to the broker. Although respondent 
states that the cauliflower arrived with sufficient ice and at a 
proper temperature, there is no evidence of what icing the com- 
modity received, or when it was received. It seems clear that the 
cauliflower was not iced upon loading, as it should have been, 
since the driver failed to take the ice which complainant had 
provided. We have serious doubts that the transportation service 
and conditions accorded the shipment could be said to be normal. 
In any event, respondent has not provided evidence bearing on 
the question, such as icing tickets showing time and location of 
icing, or any other pertinent evidence. Neither has respondent 
submitted evidence to prove that complainant in any way 
breached the contract. 


As to respondent’s reliance upon the broker’s instructions to 
sell the cauliflower to the best advantage, it has not been estab- 
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lished that the broker had authority to change the terms of the 
contract of purchase and sale between the parties. As the party 
relying upon a new agreement, the burden is upon respondent 
to prove such agreement by sworn, uncontroverted evidence. 
Respondent has not sustained that burden, and is therefore bound 
by the terms of the original contract. 


We conclude that respondent’s failure to pay the invoice price 
of $880 was in violation of Section 2 of the Act. Since respondent 
has paid a total of $506 on the purchase price, there remains due 
from respondent to complainant a balance of $374. Complainant 
should be awarded reparation in the latter amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $374, with interest thereon 
at the rate of 6 percent per annum from February 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,004) 


GEORGE CIESLA v. HYBELS PRODUCE COMPANY, INC. and NELSON 
E. WARREN. PACA Docket No. 2-1331. Decided February 27, 
1970. 


Agent—Scope of authority—Contract price—Delivery date— 
Failure to establish breach 


Where the buyer-respondent accepted shipments of peaches and failed to 
establish breach of contract as to delivery date or that the contract price 
for the second shipment was less than that for the first shipment, the 
buyer-respondent is liable to complainant for the balance of the purchase 
price. While the agent for the buyer may have misconstrued the instruc- 
tions of his principal as to the date of initial delivery, there is nothing 
in the record to establish that the agent was not acting within the scope 
of his authority. 


Greig & Ainsworth, Allegan, Mich., for complainant. 
Respondents pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondents, jointly and severally, 
in the amount of $1,701.57 in connection with a transaction 
involving two shipments of peaches in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon each respondent, and each re- 
spondent filed an answer thereto, in substance denying liability 
to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, oral hearing was waived by the parties. 
Under these circumstances, the parties were informed that the 
shortened method of procedure would be applicable to, and fol- 
lowed in, this case, as provided in the rules of practice, 7 CFR 
47.20. Under this procedure the formal complaint, and the 
answer of respondent Hybels Produce Company, Inc., each of 
which is verified, are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, 
the parties were given the opportunity to submit further evi- 
dence. Complainant and respondent Hybels Produce Company, 
Inc. did submit further evidence, respectively, by way of an open- 
ing and an answering statement. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, George Ciesla, is an individual whose address 
is Route #3, Fennville, Michigan. 


2. Respondent Hybels Produce Company, Inc. is a corporation 
whose address is 257 South Pitcher Street, Kalamazoo, Michigan. 
At the time of the transaction involved herein, this respondent 
was licensed under the act. 


3. Respondent Nelson E. Warren is an individual whose ad- 
dress is Route #1, Fennville, Michigan. At the time of the 
transaction involved herein, this respondent was not licensed, 
~ but was subject to license, under the act. 


4. On or about September 12, 1968, in contemplation of ship- 
ment in interstate commerce, complainant sold to respondent 
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Hybels Produce Company, Inc. (hereinafter referred to as Hy- 
bels), through respondent Nelson E. Warren (hereinafter re- 
ferred to as Warren), 31,656 pounds of fresh Elberta peaches at 
4¢ per pound, or a total of $1,266.24, f.o.b. at Warren’s place of 
business in Fennville, Michigan, with complainant receiving an 
advance of $500 from Hybels on the lot. Subsequent to the making 
of such agreement, complainant delivered to Warren at the lat- 
ter’s place of business in Fennville 31,656 pounds of fresh Elberta 
peaches and was thereafter paid the remainder of the agreed 
purchase price, or $766.24, by check received from Hybels. 


5. At the time complainant delivered the peaches (described 
above) to Warren, which was on or about September 13, 1968, 
a further agreement was made wherein Warren, in contempla- 
tion of shipment in interstate commerce, and acting for and on 
Hybels’ behalf, agreed to purchase from complainant all the 
peaches complainant could deliver by September 18 to Warren 
at Fennville, at an agreed price of 4¢ per pound, f.o.b. at War- 
ren’s place of business in Fennville. 


6. Pursuant to the agreement set forth above, complainant, 
between September 15 and September 18, 1968, delivered 86,181 
pounds of fresh Elberta peaches to Warren’s place of business at 
Fennville, where they were received and accepted and were 
shipped out to Hybels’ consignee in New York State. 


7. Hybels accounted to complainant for the peaches as follows: 


(a) “37,976 peaches @ 3¢ 1139.28 
Less 494.96 Refused Decay 

644.32” 

(b) ‘48,205 Ibs. peaches @ 3¢ 1446.15 

Less shrink on 326 344.80 

1101.35” 


8. Hybels has paid complainant a total of $1,745.67 in con- 
nection with the delivery of the 86,181 pounds of peaches. 


9. The formal complaint was filed on May 21, 1969, which was 
within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


The first issue presented for decision is raised by Hybels ap- 
parent contention that the peaches involved herein were pur- 
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chased from complainant by Warren, acting as a principal with 
respect to such purchase, and not as agent or broker for Hybels. 
This is in conflict with the positions taken by complainant and 
Warren, both of whom claim that Warren was acting as broker 
or agent in the sale. 


No good purpose would be served by an extended discussion 
of this issue. Suffice it to say that in our opinion the record 
clearly supports the position of complainant and Warren. Accord- 
ingly, we conclude that the peaches involved in this dispute were 
purchased from complainant, by Warren, as agent for Hybels. 


Complainant, in his verified formal complaint, has alleged that 
the agreed f.o.b. contract price of the peaches was 4¢ per pound. 
Hybels, in its verified answer, denies that this was the price 
agreed upon. On the other hand, it does not state, unequivocally, 
what it understood the contract price to have been. As to respon- 
dent Warren, he takes the position in his unverified answer that 
the agreed contract price “was for 3¢ and maybe better .. .”. 


Complainant filed an opening statement, in affidavit form, in 
support of the allegations of his formal complaint. In that por- 
tion of the opening statement relevant to the issue of price, com- 
plainant avers that “no discussion was held one way or the other 
that the purchase price or terms of sale would be any different 
than the said first load of peaches, to-wit: 4¢ per pound net to 
Ciesla.” Respondent Hybels, in its answering statement in sup- 
port of its answer, stated in relevant part that “my offer was 
to pay more than 8 cents ... I expected to pay Warren...a 
price that would include his handling. The check for Sept. 12th 
shipment ... at 4 cents... was to include Warren’s charges.” 
Warren’s answer, being unverified, is not eligible for considera- 
tion as evidence. Furthermore, while Warren was given the 
opportunity, he filed no answering statement herein. The report 
of investigation, however, which is a part of the evidence herein, 
contains a letter from Warren to the Department, dated Febru- 
ary 21, 1969, wherein Warren observes that “Hybel said he was 
quite sure he could pay more than 3¢ a pound to the grower for 
these peaches. On verbal agreement with Hybel they was suppose 
to pay me for weighing and loading these peaches, which I have 
not received . . . now they tell me that the grower should pay me. 
That is not true. My agreement was with Hybel.” (Report of 
investigation, Exhibit No. 5). 
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Hybels, while denying that the contract price was 4¢ per 
pound, admits that it was “more than 3¢.” This is corroborated 
by Warren. Hybels apparently is attempting to establish, by way 
of explanation, that complainant was due 4¢, less Warren’s 
charges. Warren’s evidence, however, disputes this, since he 
claims that his fee was due from Hybels. In addition, there seems 
to be nothing in the record to show that complainant was ever 
told that he was expected to pay Warren any fee, or that he ever 
agreed to do so. In view of these considerations, and of the fact 
that complainant received 4¢ per pound for the peaches pur- 
chased on September 12, we are of the opinion that the agreed 
price of the 86,181 pounds of peaches in dispute herein was 4¢ 
per pound, for a total contract price of $3,447.24, f.o.b. at War- 
ren’s place of business in Fennville, Michigan, and it is so 
concluded. 


There is no issue regarding the acceptance of the disputed 
peaches by Hybels. Accordingly, Hybels owes complainant the 
agreed contract price therefor, less monies already paid to com- 
plainant in connection with this transaction, and less damages 
suffered as the result of any breach of contract by complainant. 
The burden of proving any breach or damages, by a preponder- 
ance of the evidence, rests upon Hybels. 


Hybels alleges that complainant breached the contract in terms 
of delivery date. Specifically, Hybels claims that it was under- 
stood that no peaches were to be tendered to Warren by com- 
plainant until Monday, September 16, but that complainant, in 
violation of the agreement, brought in some 37,976 pounds of 
peaches to Warren on Sunday, September 15. Hybels further 
claims that this alleged breach by complainant put it (Hybels) 
in the position of having no trucks available to haul the peaches 
to market, to its detriment and damage. 


Complainant, in his opening statement, points out that in talk- 
ing with Warren on September 13, Warren “advised that no 
deliveries would be expected on Saturday, September 14, 1968, 
and your affiant advised Warren that he would begin picking on 
Sunday, September 15, 1968.” Warren in his answer takes the 
same view of the conversation as did complainant, alleging that 
“George was not to pick any peaches on Saturday but could on 
Sunday and Monday .. .” 


The parties agree that there were never any communication 
between Hybels and complainant with respect to any of the 
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peaches involved herein. Accordingly, any agreement that came 
into being was the result of the negotiations taking place between 
complainant and Warren. In view of this, and on the basis of the 
evidence before us, we conclude that the agreement negotiated 
by Warren with complainant on September 13 provided for a 
delivery of peaches beginning on Sunday, September 15, 1968, 
and that complainant’s subsequent actions in beginning delivery 
on this date were not in violation or breach of the contract 
between the parties. While Warren may have miscontrued, or 
otherwise failed to follow, the instructions of his principal, 
Hybels, with respect to the date upon which the initial delivery 
was to have been made by complainant, there is nothing in the 
record to suggest that complainant knew, or should have known, 
that such was the case, or that Warren was not acting within 
the scope of his authority. Accordingly, even if Warren were 
negligent, or was disregarding the instructions of his principal, 
this would not impair the contract as between complainant and 
Hybels. 


Certain other issues have been raised by Hybels in this case. 
Upon careful examination of these issues, however, we are con- 
vinced that they are without merit and do not warrant a discus- 
sion in these conclusions. 


The f.o.b. contract price of the 86,181 pounds of peaches is 
$3,447.24. Hybels has paid complainant $1,745.67, leaving a bal- 
ance of $1,701.57 due and owing. Hybels’ failure to pay this bal- 
ance to complainant is in violation of section 2 of the act, for 
which reparation should be awarded to complainant against Hy- 
bels, with interest. 


We find no cause of action stated by complainant against War- 
ren. Accordingly, the complaint as to this respondent should be 


dismissed. 
ORDER 


Within 30 days from the date of this order, respondent Hybels 
Produce Company, Inc. shall pay to complainant, as reparation, 
$1,701.57, with interest thereon at the rate of 6 percent per 
annum from October 1, 1968, until paid. 


The complaint as to respondent Nelson E. Warren is dismissed. 


Copies of this order shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,005) 


DESERT PRODUCE, INC. v. AMERICAN FRUIT PURVEYORS, INC. 
PACA Docket No. 2-1570. Reparation of $3,870 with 6 per- 
cent interest from October 1, 1969, awarded complainant 
against respondent in order issued February 16, 1970. 


(No. 13,006) 


A. LEVATINO & SONS FRUIT & PRODUCE, INC. v. IMPERATO & 
CAPRIA. PACA Docket No. 2-1462. Reparation of $76.50 with 
6 percent interest from June 1, 1969, awarded complainant 
against respondent in order issued February 16, 1970. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 13,007) 


C. S. WOOTERS Co. v. L.L.L. PRODUCE COMPANY, INCORPORATED. 
PACA Docket No. 2-1562. Reparation of $1,155 with 6 per- 
cent interest from July 1, 1969, awarded complainant against 
respondent in order issued February 10, 1970. 


(No. 13,008) 


DE BRUYN TEXAS PRODUCE Co. v. L.L.L. PRODUCE COMPANY, IN- 
CORPORATED. PACA Docket No. 2-1560. Reparation of 
$3,678.85 with 6 percent interest from September 1, 1969, 
awarded complainant against respondent in order issued 
February 10, 1970. 


(No. 13,009) 


JOE BYRD PRODUCE v. L.L.L. PRODUCE COMPANY, INCORPORATED. 
PACA Docket No. 2-1561. Reparation of $1,508.15 with 6 
percent interest from June 1, 1969, awarded complainant 
against respondent in order issued February 10, 1970. 
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(No. 18,010) 


UNITED PRODUCE & PRODUCTS COMPANY, INC. v. L.L.L. PRODUCE 
COMPANY, INCORPORATED. PACA Docket No. 2-1559. Repara- 
tion of $2,655.75 with 6 percent interest from February 10, 
1970, awarded complainant against respondent in order is- 
sued February 10, 1970. 


(No. 13,011) 


WESTERN PACKING Co. v. L.L.L. PRODUCE COMPANY, INCORPO- 
RATED. PACA Docket No. 2-1563. Reparation of $753.10 with 
6 percent interest from August 1, 1969, awarded complainant 
against respondent in order issued February 10, 1970. 


(No. 18,012) 


ALAMOSA BROKERS v. GLYNN R. THOMPSON. PACA Docket No. 
2-1565. Reparation of $1,800 with 6 percent interest from 
September 1, 1969, awarded complainant against respondent 
in order issued February 11, 1970. 


(No. 13,013) 


HI-LIFE FARMS, INC. v. BILL MARTINO PRODUCE. PACA Docket 
No. 2-1566. Reparation of $2,400 with 6 percent interest 
from June 1, 1969, awarded complainant against respondent 
in order issued February 11, 1970. 


(No. 13,014) 


SPADA DISTRIBUTING Co. INC. v. BILL MARTINO PRODUCE. PACA 
Docket No. 2-1567. Reparation of $2,199 with 6 percent in- 
terest from October 1, 1969, awarded complainant against 
respondent in order issued February 11, 1970. 


(No. 13,015) 


SUNNY FARMS, INC. v. SOUTH MISSION PRODUCE. PACA Docket 
No. 2-1564. Reparation of $2,107 with 6 percent interest 
from August 1, 1969, awarded complainant against respon- 

dent in order issued February 11, 1970. 
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(No. 13,016) 


BEMIDJI POTATO COMPANY v. GUS PIAZZA SALES. PACA Docket 
No. 2-1568. Reparation of $1,871.95 with 6 percent interest 
from March 1, 1969, awarded complainant against respon- 
dent in order issued February 17, 1970. 


(No. 13,017) 


GULF DISTRIBUTING COMPANY, INC. v. JAMES STAFOS. PACA 
Docket No. 2-1579. Reparation of $3,065.25 with 6 percent 
interest from July 1, 1969, awarded complainant against re- 
spondent in order issued February 19, 1970. 


(No. 18,018) 


HERMAN FARMS, INC. v. JAMES STAFOS. PACA Docket No. 2- 
1577. Reparation of $11,160 with 6 percent interest from 
September 1, 1969, awarded complainant against respondent 
in order issued February 19, 1970. 


(No. 13,019) 


ROSSER M. ROBINSON v. JAMES STAFOS. PACA Docket No. 2-1578. 
Reparation of $726.95 with 6 percent interest from Septem- 
ber 1, 1969, awarded complainant against respondent in 
order issued February 19, 1970. 


(No. 13,020) 


CLEVE PRODUCE COMPANY v. HENRY NOHA, JR. PACA Docket No. 
2-1580. Reparation of $3,120 with 6 percent interest from 
August 1, 1969, awarded complainant against respondent 
in order issued February 20, 1970. 


(No. 13,021) 


Rocky PRODUCE COMPANY v. CENTRAL COMMISSION HOUSE. 
PACA Docket No. 2-1585. Reparation of $386.90 with 6 per- 
cent interest from August 1, 1969, awarded complainant 
against respondent in order issued February 20, 1970. 
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(No. 18,022) 


SHAVER AND SON PRODUCE COMPANY, INC. v. ANGEL PRODUCE Co. 
PACA Docket No. 2-1581. Reparation of $350 with 6 percent 
interest from October 1, 1969, awarded complainant against 
respondent in order issued February 20, 1970. 


(No. 18,023) 
VALLEY PACKERS v. JAMES STAFOS. PACA Docket No. 2-1576. 
Reparation of $4,236.75 with 6 percent interest from Sep- 


tember 1, 1970, awarded complainant against respondent in 
order issued February 20, 1970. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 13,024) 


SAM KEPSHIRE v. RAY WESTRICK FARMS, INC. PACA Docket No. 
2-1160. Order issued February 12, 1970. 


SUBJECT INDEX OF AGRICULTURE DECISIONS 
FEBRUARY 1970 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


DISMISSAL 
Billings cancelled by market administrator 


Of petition, on motion of respondent 


PACKERS AND STOCKYARDS ACT, 1921 


AGREEMENT 
ROR: COIN sos dois iseiesitnscsss comcast aad aaee ee 


APPORTIONMENT 


Of territory or customers ...................0004. 


CHECKS OR DRAFTS 


PiCCCRURMCS GE, DOANE COSCCRIORD «5c scncsecsicsisecccsccenssaseccecesaseueens 

Insufficient funds consignment proceeds checks. ...................00055 
COMPETITION 

Noncompetitive purchases ..................... . seve adeeccoutals eeacnigeaaeaaae 


Restraint of 


CONTRACT 


Execution of 


Modified agreement 


DISMISSAL 


Fully executed contract 


MARKET AGENCY 


Deficit in shippers’ proceeds account 


Failure to remit when due 


Insufficient funds consignment proceeds checks 


Misuse of shippers’ proceeds 


MEMORANDUM OF SALE 
Signing of, absent objection ........... 


Valid and enforceable ................... 
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Packers and Stockyards Act, 1921—Cont. 
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Perishable Agricultural Commodities Act, 1930—Cont. 
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